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UNELE ASPECTE PRIVIND APARAREA DREPTULUI DE
PROPRIETATE iN CONTEXTUL DIGITALIZARII

SOME TRENDS OF THE DEFENDING OF THE OWNDERSHIP RIGHT
IN THE CONTEXT OF DIGITALIZATION

Baies Sergiu, Doctor in drept, Profesor Universitar, Sef Departamentul Drept
Privat, Facultatea de Drept, Universitatea de Stat din Moldova,
ORCID 0000-0003-2343-420X
Cara-Rusnac Aliona, Doctor in drept, Conferentiar Universitar, Departamentul
Drept Privat, Facultatea de Drept, Universitatea de Stat din Moldova,
ORCID 0000-0002-2026-2206

Abstract: This article will research the aspects of the protection of the right of
ownership in metaverse world. The digitalization is like “pandemic” that invaded the
new generation and reality, even the elder population is quite resistant to the new ‘meta-
verse world’ from the security point of view it invaded all the domains. The right of
ownership is also influenced by the digitalization and metaverse world, thus this research
is imperious necessary to identify the gaps that exist in the zone of the protection of the
rights of ownership. This research will be focused on the protection and defence of the
rights of ownership of digital goods and protection of the owner in the online area. It will
conclude with some recommendations on protection of the owner in online sphere.

Keywords: digitalizare, bun digital, non fungible token, actiunea realda, actiunea
in revendicare, actiunea negatorie,

Iscusinta informatizarii patrunde pe toate tardmurile vietii publice si priva-
te este, in zilele noastre, simultan este incurajata si disuasiva. Institutia apararii
drepturilor reale exista datorita utilitatii practice. Informatizarea are doua fatete,
pe de o parte este Incurajatoare pentru simplificarea vietii cotidiand, pe de alta
parte descurajatoare deoarece viteza ametitoare cu care sunt efectuate schimbari-
le aduce o lipsa de control pe care utilizatorii o are si o experimenteaza necatand
la faptul ca instrumentele au fost create tot de Tnsusi persoana. Necesitatea actua-
1a a membrilor societatii noastre de a-si apara drepturile, face ca institutia apararii
drepturilor reale s reglementeze relatiile sociale respective. In conditiile econo-
miei de piata, importanta apararii drepturilor reale creste substantial, fapt datorat
consolidarii dreptului de proprietate privata. Dreptul de proprietate, precum si
dezmembramintele acestuia, determind necesitatea identificarii modalitatilor de
apdrare a acestora, precum si a lacunelor in domeniu.
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Dreptul de proprietate pe bund dreptate este considerat ca fiind unul dintre
cele mai vechi drepturi ale persoanei. Dreptul real de proprietate este recunoscut
ca drept fundamental al omului, fiind prevazut in aceasta calitate in tratatele si
conventiile internationale. Ca exemplu, poate servi articolul 17 al Declaratiei
Universale a Drepturilor Omului care prevede ca : ,, Orice persoana are dreptul
la proprietate atat singura cdt si in asociere cu altii. Nimeni nu va fi lipsit in mod
arbitrar de proprietatea sa” [1]. La fel prin Protocolul nr.1 aditional la Conventia
pentru apararea drepturilor omului si libertatilor fundamentale semnat la Paris la
20.03.1952 [2], in art.1 “protectia proprietatii” s-a statuat ca: “orice persoand
fizica sau juridica are dreptul la respectarea bunurilor sale” (alin. (1), iar alin.
(2) al aceluiasi articol prevede ca: " nimeni nu poate fi lipsit de proprietatea sa
decdt pentru cauza de utilitate §i in conditiile prevazute de lege si de principiile
generale ale dreptului international”.

Constitutia Republicii Moldova, in cadrul drepturilor si libertdtilor fun-
damentale include si dreptul la proprietate. Astfel, art. 46 intitulat “Dreptul
la proprietate privata si protectia acesteia” prevede in alin. (1) ca: “Dreptul la
proprietate privata, precum si creantele asupra statului, sunt garantate”, alin.
(2) al aceluiasi articol stabileste: “Nimeni nu poate fi expropriat decat pentru
cauza de utilitate publica, stabilita potrivit legii, cu dreapta si prealabild despa-
gubire” [3]. Acestea, precum si alte prevederi constitutionale stabilesc princi-
piile generale de reglementare, inclusiv de protectie, a relatiilor de proprietate,
astfel intr-o rezumare am putea spune ca prin apararea dreptului de proprieta-
te se Intelege utilizarea mijloacelor juridico-civile, prevazute de lege, in sco-
pul inlaturdrii obstacolelor in realizarea acestui drept [3, pag. 265]. Actiunile
de aparare al dreptului de proprietate sunt reglementate de art. 581-585 Cod
civil (actiunea in revendicare si actiunea negatorie), proprietatea este apara-
ta prin intermediul mijloacelor juridice specifice sau nespecifice (directe sau
indirecte). Desi, existd garantii ale dreptului de proprietate in diverse ramuri
de drept, cele mai multiple sunt ale dreptului civil. Din punctul de vedere al
profesorului Liviu Pop, mijloacele de aparare s dreptului de proprietate au fost
definite ca: "fotalitatea actiunilor in scopul de a inlatura orice atingere adusa
dreptului sau in justitie prin care titularul dreptului solicita instantei de jude-
cata sa pronunte hotardri in scopul de inlatura orice atingere sau incalcare a
dreptului sau” [4, pag. 215]. Un alt autor Corneliu Birsan a expus notiunea de
mijloace de aparare drept ,, actiuni prin care proprietarul tinde sa inlature atin-
gerile aduse dreptului sau si sa ajunga la restabilirea lui" [5, pag. 224], toate
definitiile expuse expun dreptul titularului dreptului de proprietate de a tinde
spre inlaturarea incalcarii dreptului sau fundamentul fie pe cale extrajudiciara
si/sau pe cale judiciara.



Doctrinarii reprezentanti de V.P. Mozolin, A.l. Masleaev [6], A.N. Sergheev
[7], si altii au clasificat mijloacelor juridico-civile de aparare al dreptului de pro-
prietate in dependenta de caracterul atingerilor si al continutului aduse acestuia
pot fi tentativ clasificate Tn urmatoarele categorii (grupe): prima categorie include
mijloacele de aparare a dreptului de proprietate care se caracterizeaza prin aceea
ca sunt indreptate nemijlocit la apararea acestui drept, ca drept subiectiv absolut,
a doua categorie include mijloacele obligationale pot fi utilizate in cazurile in
care titularul dreptului de proprietate intra in raporturi obligationale cu persoane-
le terte, actiuni din aceasta categorie care sunt cel mai frecvent Intalnite: actiunea
de reparare a prejudiciului cauzat prin neexecutare sau executare necorespunza-
toare a obligatiei, restituirea bunului in naturd, iar in caz de imposibilitate resti-
tuirea echivalentului acestuia; mijloacele din a treia grupa sunt acelea care nu fac
parte nici din categoria mijloacelor reale si nici din randul celor obligationale,
dar care reies din diferite institutii ale dreptului civil. De exemplu, este posibil ca
dreptul de proprietate sa fie aparat in cazul aparitiei persoanei declarate disparute
fard urma sau declarate moarta (Cod civil al Republicii Moldova art. 165-167 si
168-169), 1n cazul declararii nule a actului juridic civil; a patra grupa, se includ
acele mijloace juridico-civile care sunt indreptate la apararea intereselor propri-
etarului In cazul Incetarii dreptului de proprietate in conditiile prevazute de lege.
Ca exemplu de situatii in care dreptul de proprietate inceteaza in conditiile pre-
vazute de lege poate servi exproprierea si rechizitia.

Sistemul mijloacelor juridico-civile de aparare al dreptului de proprietate fi-
ind un subiect cercetat si analizat de diferiti autori a fost conventional clasificat in
diferite grupe, astfel conform opiniei autorului roman Chelaru Eugen [9, pag. 219]
- sistemul mijloacelor juridico-civile de aparare a dreptului de proprietate cuprinde:
a. mijloace juridice specifice sau directe (actiunea in revendicare si actiunea nega-
torie), b. mijloace juridice nespecifice sau indirecte (actiunile inaintate ca rezultat al
neexecutarii sau executdrii necorespunzatoare a obligatiilor, actiunile in rdspundere
contractuald sau delictuala, actiunea in declararea nulitatii etc.)

In continuare vom pune in discutii cazurile de modificare a legislatiei in ve-
derea facilitarii accesului persoanelor la serviciile digitalizate, dar care a avut un
efect advers de cel asteptat.

Apdrarea dreptului de proprietate a trezit interes cercetatorilor, dar in parti-
cular in prezent o tema ce trezeste interes este apararea dreptului de proprietate in
mediul online, apdrarea dreptului de proprietate in cadrul relatiilor contractuale
de dobandire a dreptului de proprietate legal/ilegal prin utilizarea mijloacelor
electronice, si alte cazuri similare.

Inaintarea actiunii in revendicare presupune existenta urmitoarelor conditii:
proprietarul sa fi pierdut posesia asupra bunului; bunul sa fie individual deter-

- 8 —



minat; bunul sd se afle in posesie straind, iar aceastd posesiune sa fie ilegald;
actiunea sa fie Tnaintata in interiorul termenului de prescriptie [10].

Efectele actiunii in revendicare, referitor la cazul admiterii actiunii in re-
vendicare, instanta de judecata urmeaza in baza hotararii care o emite sa clarifice
cateva aspecte precum sunt: problema restituirii bunului revendicat; problema
fructelor acestui bun; problema cheltuielilor facute cu bunul de posesorul nepro-
prietar in timpul in care acesta a stapanit bunul.

Pentrua putea fi Tnaintatd actiunea negatorie, este necesara existenta actiunilor
(inactiunilor) sau temeiului de a presupune ca pe viitor vor aparea astfel de actiuni
(inactiuni) ce nu permit sau, respectiv, nu ar putea permite exercitarea normala
a dreptului de folosinta si de dispozitie asupra bunului. Important este ca aceste
actiuni sa poarte un caracter ilegal. Ori, dupa cum s-a exprimat, pe buna dreptate,
in literatura de specialitate [10] obstacolele create in baza actiunilor legale de
exemplu dacd langa o casa a fost sdpat un sant.

La fel, pentru satisfacerea actiunii negatorii, dupa cum am mai mentionat,
proprietarul trebuie sa detind bunul in posesiune, deoarece in caz contrar va fi
posibil de inaintat actiunea In revendicare si nici intr-un caz actiunea negatorie.
Spre regret, in instantele judecatoresti nu in toate cazurile sunt calificate corect
normele dreptului material [11]. In mediul online actiunea negatorie ar putea
fi inaintata in cazul impunerii anumitor restrictii de utilizare a detinatorilor de
bunuri/drepturi de catre administratorii platformelor, In acest sens proprietarii
bunurilor/drepturilor pot inainta pretentii in conditiile expuse anterior.

Conform art. 585 Cod civil actiunea negatorie, in vederea admiterii actiunii
negatorii este necesar existenta a catorva conditii si anume: savarsirea din partea
unei persoane terte a actiunilor ce ar impiedica exercitarea normald a folosintei si
dispozitiei bunului; caracterul ilegal al acestor actiuni; detinerea de cétre propri-
etar a tuturor atributelor dreptului de proprietate.

Reglementarea privind faptul ce instanta de judecatd va judeca cauza,
in mediul online are aplicabilitate duald, mediul online in anumite cazuri nu
are reglementari clare in ce priveste faptul legislatia carei tari va fi aplicata,
implicand respectiv si in consecinta neclaritati privind competenta instantei
care va solutiona cazul (litigiul), ceea ce respectiv ‘ingreuneaza’ situatia re-
vendicatorului si 1i oferd oportunitati de eschivarea dobanditorului de rea-
credinta.

Reiesind din importanta reglementarii si cercetarii raporturilor digitalizate
in cadrul Agentiei Proprietatii Publice (APP), cu suportul Fundatiei Soros Mol-
dova si cu sprijinul Centrului Analitic Expert-Grup este implementat proiectul de
asistentd pentru reforma guvernantei in cadrul intreprinderilor de stat in dome-
niul digitalizarii administrarii proprietatii publice.
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Mentionam ca principalele activitdti ce sunt implementate in cadrul proiec-
tului sunt:

a. digitalizarea registrelor cu informatii despre proprietatea publica,
actualizarea si imbunatatirea paginii web al APP,
elaborarea politicii de stat In domeniul proprietatii publice,
stabilirea mandatelor oficiale pentru intreprinderile de stat,
imbunatatirea legislatiei privind activitatea intreprinderilor de stat, in
conformitate cu recomandarile Fondul Monetar International,

f. oferirea suportului intreprinderilor de stat cu privire la implementarea
in practica a Codurilor de buna guvernare si a cerintelor de control in-
tern, Tn conformitate cu cele mai bune practici de guvernanta corporativa
[12].

Astfel de proiecte sunt necesare pentru dezvoltarea serviciilor online si ac-

cesului facilitat al persoanelor la serviciile online.

In Republica Moldova au fost dezvoltate serviciile publice de digitalizare
precum Mpay (achitare), Mdeliver (livrare), Mcloud (stocare), Mpass (autentifi-
care si control al accesului), Msign (semnatura electronicd) servicii ce faciliteaza
accesul atat al celor aflati pe teritoriul Republicii Moldova cét si a celor aflati
in afard acestuia in accesul la serviciile publice utilizdnd semnatura electroni-
ci, inclusiv in domeniul inregistririi bunurilor mobile si imobile. Inregistrarea
electronica al tranzactiilor imobiliare presupune anumite riscuri ce pot fi reduse
doar prin stabilirea clard al principiilor si conditiilor de activitate, prin instalarea
sistemelor si softurilor de securitate care pot bloca orice tranzactie ce poate afecta
dreptul subiectiv al persoanei.

In continuare vom pune in discutii modificarile legislative in domeniul inre-
gistrarii electronice a dreptului de proprietate in Federatia Rusa care au avut drept
consecinta incilcari si depriviri de dreptul de proprietate. In anul 2019 conform
Legii Federale FR din 02.08.2019 nr. 286 — F3 cu referire la modificarile Legii
Federale au fost introduse modificari privind inregistrarea imobilelor care permis
inregistrarea online a tranzactiilor (forma autenticd nu este obligatorie pentru
majoritatea contractelor) cu ajutorul semnaturii electronice. Potrivit serviciului
de presa al Camerei Federale Cadastrale din Rosreestr, in anul 2020, cererea de
eliberare al semndturii electronice calificate imbunatatite aproape sa dublat fatd
de anul precedent. Cresterea cererii pentru o semnatura electronica a fost logica
in perioada pandemiei deoarece au fost facilitate restrictiile, precum si de trece-
rea la gestionarea electronica a documentelor. O semnatura electronica (ES) este
un analog digital al unei semnaturi obisnuite care este valabild pentru perioada
pentru care este emisd (de exemplu, timp de un an). Conform Legii federale a
Federatiei Ruse din 6 aprilie 2011 nr. 63-FZ ,,Cu privire la semnétura electro-

o a0 o
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nicd”, aceasta este o informatie in forma digitala electronicad care este utilizata
pentru a identifica o persoana fizica sau juridica. O semnatura electronica cali-
ficatd imbunatatita permite persoanelor de a accesa serviciile la distanta servicii
publice din cadrul Rosreestr si alte departamente, transmiterea rapoarte la impo-
zit, accesul la fondul de pensii, fondul de asigurari sociale, participarea la licitatii
electronice si semnarea de documente electronice. Pentru a obtine un certificat
de semnatura electronica, conditiile sunt similare altor tari de este nevoie de act
de identitate, numar de identificare, numar de identificare solicitare in centrul de
certificare al camerei cadastrale, pentru aceasta persoanele inainteaza un demers
si respectiv achita serviciul.

Pe parcursul anului 2022, in Federatia Rusa au fost inregistrate circa 2 mi-
lioane de drepturi asupra proprietatilor imobiliare achizitionate cu ipoteca, 747
mii dintre ele in forma electronica, transmite serviciul de presa al Rosreestr. Pon-
derea creditelor ipotecare inregistrate online in 2020 a crescut de peste o data si
jumitate si a depasit 37% din totalul creditelor. In volumul total al tranzactiilor
cu bunuri imobiliare primare, a crescut si ponderea celor electronice - de la 20 la
44% [13].

Peste o perioada scurtd de timp norma datd a fost stringent necesara de a
fi modificatd, deoarece a aparut numarul enorm de cereri cand titularul informa
despre faptul ca el nu a instrdinat bunul sau imobil, cu toate ca a fost Inregistrata
tranzactia si vandut bunul acesteia.

In final, s-a modificat pe sistem, cand persoana inainte se prezinti la centrul
de certificare al camerei cadastrale si depune cerere ca ulterior sa permitd acest
mod si doar dupa asta se accepta cereri online.

In continuare vom pune in discutie o alta chestiune privind statutul bunului
digital. Conform alin. (3) al art. 477 Cod civil al RM bun digital se considera
continutul digital la care ea are dreptul si contul la o posta electronica, la o retea
sau alt cont online, la care ea are dreptul, in acelasi sens, conform aceluiasi arti-
col alin. (1) este data definitia de continut digital fiind stabilite datele produse si
livrate in forma digitald, cum sunt programele de calculator, aplicatiile, jocurile,
muzica, Inregistrarile video sau textele, indiferent daca sunt accesate prin descar-
care sau prin flux continuu, de pe un suport material sau prin alte mijloace. Astfel,
ce prezinta interes este apdrarea bunului digital care va apdrea o valoare mo-
biliard/document digital care va iTnsemna bun respectiv. Respectiv, transmiterea
acestuia va fi echivalata cu transmiterea dreptului asupra bunului, ceea ce poate
fi demonstrata prin intermediul contractelor bazate pe blockchain. Contractele
bazate pe blockchain sunt preponderent intalnite in Statele Unite ale Americii, pe
cand in Republica Moldova o mare amploare a au contractele bazate pe Fintech.
In acelasi sens, conform art. 2 legii nr. 124/2022 document electronic — continut



in forma electronicd, in special sub forma de text ori de inregistrare sonora,
vizuala sau audiovizuala, caruia i-a fost aplicata semndatura electronica sau si-
giliul electronic, dar trebuie sa intelegem valoarea bunului versus riscuri prin
prisma dreptului/obligatiei de a utiliza acest suport/transformare. De altfel spus,
un bun este egal cu un document digital, ne referim exclusiv la mediul online.
Toate aceste interpretari duble pot aduce atingeri dreptului de proprietate al per-
soanei. Un alt aspect este evidenta drepturilor si titlurilor In mod digital. Tendinta
actuald al statelor este de a digitaliza si de a minimiza documentarea in sens
clasic (pe format de hartie), insd aceasta presupune si un risc legat de pastrarea
documentatiei in format digital.

In continuare vom pune un alt aspect in discutie privind bunuri digitale, Non
Fungible Token-urile [14] (jeton non-fungibil), este o unitate de date unica din-
tr-un registru contabil informatic denumit blockchain, sunt considerate a oferi o
dovada imuabila a proprietatii activelor digitale. Din 2020, au castigat populari-
tate pentru lucrarile de arta 2D, cum ar fi Crypto Punks si Bored Ape Yacht Club.
Desi, NFT-urile sunt capabile sd sustina o varietate mult mai larga de active, de la
clipuri muzicale la articole scrise la imobiliare virtuale, ideea predominantd este
ca achizitionarea unui NFT va dovedi in mod indiscutabil si nelimitat proprieta-
tea asupra activului pe care il reprezinta, pe care niciun intermediar sau suprave-
ghetor nu ti-1 poate lua [14]. Jodo Marinotti, profesor de drept la Universitatea
din Indiana, specializat in dreptul proprietatii, politica tehnologica si proprietatea
legala, subliniaza intr-un articol pentru ‘The Conversation’ ca NFT-urile nu ofera
de fapt nivelul de proprietate pe care sustinatorii sustin. Cred ca, ceea ce multe
companii numesc ,,proprietate” in Metaverse nu este acelasi lucru cu proprietatea
in lumea fizicd, iar consumatorii riscd sa fie inselati”, scrie Marinotti.

Motivul pentru aceasta este ca un NFT este doar un identificator al persoanei
(ID) apartinand unui anumit cont pe un blockchain, de obicei Ethereum. Acest ID
este apoi cuplat cu un activ digital de catre platforma pe care se afld acel activ.
NFT nu este activul in sine, indiferent daca este un JPEG, un videoclip sau un
teren virtual. Activele In sine existd doar pe serverele private, centralizate, ale
unor platforme precum OpenSea sau The Sandbox.

LInteroperabilitatea si portabilitatea sunt caracteristici definitorii ale Me-
taversei, ceea ce inseamnd ca ar trebui sa poti transporta proprietatea virtuala
care nu este imobiliara - avatarul tau, arta digitala, bagheta ta magica - dintr-o
lume virtuala in alta. Dar lumile virtuale de astazi nu sunt conectate una cu
cealalta si nu exista nimic intr-un NFT in sine care sa-l eticheteze ca, sa zicem,
o bagheta magica. Asa cum stau lucrurile, fiecare platforma trebuie sa conecteze
NFT-urile la propriile active digitale proprii”, spune Marinotti. Acest lucru 11
face sa se supuna termenilor si acordurilor de licenta ale organizatiei din spatele



acelei platforme. Atunci cand utilizatorii se alatura unei platforme precum Open-
Sea sau The Sandbox, trebuie sa fie de acord cu acesti termeni, dar un procent
foarte mic i citeste de fapt. ,,Spre deosebire de blockchain-ul in sine, termenii si
conditiile pentru fiecare platforma Metaverse sunt centralizati si sunt sub con-
trolul complet al unei singure companii”, continud Marinotti. ,,acest lucru este
extrem de problematic pentru proprietatea legala™. Acesti termeni isi rezerva
adesea dreptul de a-si revendica bunurile daca le Incalci si chiar dreptul de a se
modifica farad notificare utilizatorului, inclusiv pentru proprietatea imuabila.
Conexarea ID-ului la activul (NFT) in sine se face, de asemenea, pe baza
de proprietate. In timp ce administratia platformei nu are control asupra ID-ului
al NFT in sine, ea poate realoca ce activ reprezintd, poate decupla toate activele
de ID-ul sau pur si simplu va poate interzice si/sau restrictiona de pe platforma.
Utilizatorii raman apoi doar cu un ID si nu sunt in stare sd exercite careva actiuni,
termenii si conditiile blocand orice posibilitate de acte de represalii legale.
Aceste NFT-urile prin existenta neconectata la un ID singure nu pot rezolva
problema proprietatii, astfel in vederea rezolvarii situatiei de incélcare a dreptului
este nevoie de o modificare legislativa care sa lege care impune ca ID-urile NFT
sa fie conectate permanent la activele digitale din serverele proprietare, unde nu
este permisa schimbarea asocierii ID-ului cu activ. S-ar putea chiar sa fie posi-
bila stocarea informatiilor despre material in lant, cum ar fi instructiunile de cod
HTML si CSS necesare pentru redarea activului real. Daca se pune in aplicare
o lege care impune executarea codului NFT, activul nu poate fi eliminat de pe
platforma fara permisiunea proprietarului codului respectiv. O altd Intrebare in-
teresanta este, puteti rula un Metaverse in intregime cu o organizatie autonoma
descentralizata (DAO), poate chiar cu un sistem de calcul distribuit care sustine
back-end-ul? Sau poate un server central, dar operat de oameni angajati de un
DAO? Desi aparent naivi, acestea sunt intrebari pe care trebuie sd ni le punem
daca vrem ca Metaversul si fie cu adevirat deschis. In caz contrar, vom raiméane
pentru totdeauna blocati cu un decalaj intre blockchain si Metavers, creand doar
mai multe lumi cu gradini cu pereti, care se afla la mila catorva selectati [15].
Un alt aspect ce trezeste interes Tn acest domeniu este precautarea dosarelor
de catre instantele de judecata ,,Potrivit unui articol al lui Razamani A., privind
inteligenta judiciara artificiald in instantele de judecata, ,,aproximativ 3.81 mili-
oane de cazuri sunt pendinte in diferite instante districtuale si taluka din India s1
mai mult de o sutd de mii de cazuri sunt inca nesolutionate de mai mult de 30 de
ani.“ SUPACE 1si propune sa contribuie la ameliorarea situatiei In acest sens prin
mentinerea unui numar mare de documente digitalizate ale instantelor'. Instantele

! Razamani Anthony, SUPACE: Inteligenta artificiald in instantele de judecatd indiene https://www.
justitietransparenta.md/supace-artificial-intelligence-indian-courts/ (accesat 01.01.2023).



de judecata cu inteligenta artificiala In SUA, India s.a. unele procese au trecut in
acest format, cand inteligenta artificiala singura da solutie astfel economisind
bani, timp si alte resurse care vor lua decizii in domeniul proprietatii.

Un alt aspect important daca transformam un bun corporal intr-un drept/bun
digital ccare sunt rezultatele, ce cerintele legale de protectie si circulatie a acestui
bun: se vor aplica si in continuare reguli fatd de bun corporal sau se vor aplica
reguli noi, care au ca obiect un drept digital, toate aceste aspecte spre regret nu
sunt reglementate de cétre legislatia in vigoare, ldsind administratorii si/sau pro-
prietarii platformelor sa solutioneze prin reguli interne aceste intrebari.

In Concluzie serviciile electronice au multe avantaje: economisesc timp, ac-
celereaza procesarea cererilor, reduc numarul de vizite si fac interactiunea cu
agentiile guvernamentale mai convenabild, iar procedura de furnizare a unui anu-
mit serviciu electronic mai clara si mai usor de Inteles. Spre regret proprietatea si
in special dreptul proprietarului are riscuri de a fi atins, lezat, In acest sens sunt
necesare prevederi speciale care vor reglementa acest aspect.

In acest sens, informatiile tehnologice oferd o multime de oportunititi dar,
cu exceptia la doua lucruri: abuz de drepturi a unora si lipsd de educatie/cultura
in domeniul IT a altora, ceea ce rezulta in incalcarea drepturilor proprietarilor in
mediul online.
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Abstract. This article analyzes the need for new trends in the world such as digi-
talization in tourism and the contract for travel service packages. The digitalization of
society is a dynamic process that affects various spheres of life of citizens, who fulfill
the role of employees or employers in various economic entities; consumers of products,
who act in economic circulation as individuals or organizations, who purchase goods
and services on the market. This is due to the fact that digitalization plays an important
role in the promotion of tourism products as well, as it is a special form of communica-
tion between buyers and sellers of travel services. The new trend of tourism persists in
the increased attention to global trends, as well as the rapid development of strategic
approaches, adaptation to dynamic changes in society, modernization of the legal frame-
work, etc.

Keywords: digitization, tourism, electronic means, distance contract, consumer.

Digitalizarea societatii este un proces dinamic care afecteaza diverse sfere
ale vietii cetdtenilor, care indeplinesc rolul de angajati sau angajatori in diverse
entitatilor economice; consumatorii de produse, care actioneaza in circulatie eco-
nomica ca persoane fizice sau organizatii, care achizitioneaza bunuri si servicii
pe piata.

Totodata, indiferent ce rol joaca cetatenii, folosind tehnologii digitale, acestia
urmaresc sa simplifice accesul la servicii, sa reduca timpul de cautare a produselor
in functie de parametrii de interes, s primeascd/furnizeze servicii de consultanta
fara a fi prezenti fizic si s minimizeze costurile de utilizare a serviciilor.

In acest sens, digitalizarea este o noud forma de interactiune de comunicare
intre cumparatorii si vanzatorii de servicii, inclusiv turismul, ea joaca un rol im-
portant in promovarea produselor. In consecintd, odati cu cresterea alfabetizarii
digitale a participantilor pe piatd, furnizorii de servicii turistice sunt nevoiti sa
introduca noi forme de digitalizare in activitatile lor de afaceri pentru a dobandi
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avantaje competitive suplimentare si pentru a nu fi obligati sa initieze un proces
de lichidare din cauza unei afaceri neprofitabile.

Astazi, nivelul de dezvoltare al inovatiilor digitale este unul dintre factorii
determinanti in competitivitatea economiei nationale. Economia digitala, care
implementeaza inovatiile digitale, este un anumit sistem de relatii economice,
sociale si culturale bazat pe utilizarea TIC digitale.

Procesul de digitalizare in acest caz presupune trecerea de la transmisia ana-
logica la cea digitala a informatiei. Avantajele digitalizarii sunt reducerea costului
serviciilor in comparatie cu economia traditionald, cresterea productivitatii mun-
cii, aparitia unor oportunitdti de creare de valoare addugata in diverse industrii.

Digitalizarea proceselor de lucru la nivelul autoritétilor publice, agentilor
economici si a persoanelor fizice este direct conditionatd de utilizarea semnaturii
electronice in activitatea lor zilnica.

In contextul pandemiei, necesitatea utilizarii acestui instrument de lucru a
crescut considerabil, precum si volumul de documente semnate si transmise elec-
tronic, fapt pentru care apar si mai multe intrebari din partea utilizatorilor privind
valoarea legala, aplicabilitatea, nivelul de securitate a semnaturii electronice, etc.
[25].

Spre deosebire de reglementarile anterioare regasite In Codul Civil de pana
la modificarile intervenite in martie 2019, se considera valabil incheiat actul care
are forma electronica. Vechea reglementare continea doar admisibilitatea formei
verbale, scrise si autentice a actului juridic. Era permisad incheierea actului ju-
ridic in forma scrisd prin ,,utilizarea mijloacelor tennice...in cazul si in modul
stabilit de lege ori prin acordul partilor.” (art.210 alin.(3) Cod Civil nr.1107 din
06.06.2002 [8]).

Autorii comentariului vechiului Cod Civil din 2002, au remarcat inca atunci
ca tehnologiile informationale iau amploare, au recunoastere larga si raspandire
tot mai resimtita la incheierea actelor juridice. Inca la acea vreme, era reglemen-
tata semndtura electronica ca mijloc de incheiere a actelor juridice.

In acest sens, autorii mentioneazi Legea model C.N.U.D.C.I. asupra
comertului electronic, aprobatd de Adunarea Generala a O.N.U. la 16.12.1996,
Directiva 1999/93/CE a Parlamentului European si a Consiliului Uniunii Europe-
ne din 13.12.1999 privind regimul comunitar al semnaturilor electronice [2].

De asemenea, doctrinarii au utilizat drept exemplu de utilizare a tehnologii-
lor informationale la semnarea actelor juridice in domeniul contractelor incheiate
intre banci si clienti referitoare la utilizarea cardurilor bancare, reglementate la
art.1289 Cod Civil nr.1107 din 06.06.2002. Conform acestor contracte, formarea
numarului personal de dentificare a clientului era echivalatd cu semnatura lui
manuscrisa [18, p.423-424].
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In redactia actuala a Codului Civil al Republicii Moldova [9], prevederile re-
feritoare la forma electronica pe care o poate imbraca actul juridic, indica faptul
ca toate tipurile de semnaturi electronice care pot fi aplicate unui document elec-
tronic, gradul de protectie al fiecarui tip si valoarea lui juridicd sint determinate
de lege. Prin urmare, in cazul in care regdsim dispozitii diferite ce tin de semna-
tura electronicd in alte legi speciale, forta juridica superioara vor avea prevederile
din legile speciale fata de cele generale.

Sediul materiei cu privire la semnatura electronica este stabilit de Legea
nr.124 din 19.05.2022 privind identificarea electronica si serviciile de incredere
[10]. Prin intermediul acestei legi, a fost creat cadrul necesar aplicarii Directivei
nr. 1999/93/CE a Parlamentului European si a Consiliului din 13 decembrie 1999
privind un cadru comunitar pentru semnaturile electronice. Respectiva Directiva
stabileste un cadru comunitar pentru semnaturile electronice, in scopul garantarii
bunei functiondri a pietei interne 1n domeniul semnaturilor electronice, instituind
un cadru juridic armonizat si potrivit pentru utilizarea semnaturilor electronice in
interiorul Comunitatii Europene.

Cu atat mai mult cd art. 5 (1) al Directivei consacra egalitatea de tratament
juridic intre semndtura electronica extinsd (avansatd) si semndtura olografa, sti-
puland ca numai semnaturile electronice extinse (avansate) au acelasi efect egal
ca si semnatura scrisd de mana in statele membre, ceea ce rezulta cd aceste tipuri
de semnaturi vor fi admise in calitate de proba legala. Privitor la semnaturile
electronice simple, art. 5 (2) al Directivei prevede ca statele membre trebuie sa se
asigure cd unor astfel de semnaturi nu li se refuza efectul legal sau nu sunt refuza-
te ca probe in procese numai pe baza faptului ca nu sunt calificate drept semnaturi
electronice extinse (avansate).

In lumea contemporani, se observi tot mai frecvent tendinta de a utiliza
diverse servicii electronice care eficientizeaza activitdtile pe care le desfasuram
zilnic. Oamenii recurg la utilizarea serviciilor de e-plati, e-comert, e-afaceri,
e-educatie prin intermediul aplicatiilor sau paginilor web de pe telefonul mobil
sau calculator. Ins, pentru a putea beneficia de asemenea mijloace flexibile si uti-
le, utilizatorul trebuie, intai de toate, sa-si demonstreze identitatea, cd anumea ea
este persoana care se pretinde. Stabilirea identitatii se realizaeaza printr-un pro-
ces numit autentificare. Conform Legii nr.124/2022 autentificarea este un proces
electronic care permite confirmarea identificarii electronice a persoanelor fizice
si/sau juridice sau a originii $i integritdtii anumitor date in forma electronica.

Utilizarea practicd a mecanismelor semnaturii electronice in Republica Mol-
dova este implementata prin serviciul electronic guvernamental de autentificare
si control al accesului (MPass) [26].

Acesta reprezintd un serviciu, furnizat la nivelul platformei tehnologice co-
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mune a Guvernului, care are scopul de a oferi un mecanism integrator, securizat
si flexibil de autentificare si control al accesului utilizatorilor in sistemele infor-
mationale, inclusiv serviciile electronice. Functia de autentificare a utilizatorilor
poate fi exercitata prin diverse metode de autentificare oferite de furnizorii de
autentificare.

Modul de functionare si administrare a serviciului electronic guvernamental
de autentificare si control al accesului (MPass) este reglementat de Regulamen-
tului privind serviciul electronic guvernamental de autentificare si control al ac-
cesului (MPass), aprobat prin Hotararea Guvernului nr. 1090 din 31 decembrie
2013 [15].

Ca factor untr-u cresterea in dezvoltarea si utilizarea TIC-ului in lume, dar
s1 in Republica Moldova a fost pandemia de COVID-19, care a accelerat ritmul
deja ridicat al digitalizarii tehnologii in toate etapele de formare, promovare si
consum a produslui turistic, a facut ajustari la functionarea industriei turistice in
ansamblu si la comportamentul turistilor In special.

Solutiile digitale sunt vdzute ca un factor care are impact semnificativ asupra
transformadrii vietii cotidiene, dar mai cu seamasi in industriei turismului, iar in
viitor, dupa cum va arata timpul, influenta sa va creste doar. Serviciile digitale
sunt numite unul dintre cele mai promitdtoare instrumente in dezvoltarea durabi-
1a a sectorului turistic si promovarea integrata a produselor turistice. Se prevede
ca solutiile digitale vor insoti turistii in toate etapele - de la planificarea unei
vacante pana la impartdsirea impresiilor dupa finalizarea acestuia.

Accelerarea si schimbarea ritmului vietii moderne a omenirii duce la faptul
ca oamenii cauta sa reduca timpul petrecut pe orice tip de activitate, inclusiv in
industria turismului. Rezolvarea acestei probleme este facilitatd de introducerea
realizarilor digitalizarii nu numai in procesele de productie, ci si in viata de zi cu
zi a oamenilor.

Nu a trecut acest proces si industria turismului. Acest lucru se datoreaza fap-
tului ca digitalizarea joaca un rol important in promovarea produselor turistice,
intrucat este o forma speciald de comunicare intre cumparatorii si vanzatorii de
servicii de célatorie. Deja astazi turismul si standardele sale semnificative diferita
de ceea ce a fost pe piata turistica inca zece ani in urma. Pe masura ce alfabeti-
zarea digitald a populatiei creste, profesionalistii sunt fortati sd introduca in mod
constant noi forme de digitalizare in activitatea lor pentru a obtine avantaje supli-
mentare fatd de concurentii sai.

Unul dintre motivele principale de aparitie a contractelor la distanta, inclu-
siv contractului de vanzare la distantd, este revolutia tehnica si aparitia noilor
mijloace de comunicare la distante foarte mari. Dezvoltarea revolutionara a sec-
torului Tehnologiei Informatiei si Comunicatiilor inldturd orice limite spatiale,



temporale si legislative dintre cumpdratori si vanzatori. Cercetdtorii din domeniu
remarca ca tehnologia informationald imputerniceste, beneficiaza si leaga oame-
nii din intreaga lume ... accesul la oportunitatile digitale trebuie, prin urmare, sa
fie deschis tuturor [19, p.9].

Intru dezvoltatea si apararea drepturilor consumatorului in ceea ce priveste
contractele la distanta a fost aprobarea de cdtre Parlamentul European si a Consi-
liului a Directivei UE 2011/83/UE din 25 octombrie 2011 privind drepturile con-
sumatorilor [3]. Ghidul Comisiei Europene privind aplicarea Directivei 2011/83/
EU neavand caracter juridic obligatoriu, este un act ce oferd unele explicatii utile
referitor la drepturile consumatorilor in cadrul contractelor la distanta si contrac-
telor Incheiate 1n afara spatiilor comerciale. Ghidul oferd unele solutii practice
privind domeniul de aplicare a directivei, analizeaza foarte minutios cerintele de
informare in cadrul contractelor la distanta, identifica conditiile speciale pentru
contractele la distanta, trateaza unele momente problematice privind realizarea
dreptului de revocare si altele [7].

In prevederile Hotararii Guvernului RM privind Strategia Nationala de dez-
voltare a societdtii informationale -»Moldova Digitala 2020» este prevazut, ca
construirea unui viitor al tarii este de neconceput fara o strategie digitald care sa
creeze in baza tehnologiilor informatiei si comunicatiilor oportunitéti de inovare
si dezvoltare, iar antreprenorii §i institutiile guvernamentale sd maximizeze utili-
zarea datelor guvernamentale Tn beneficiul serviciilor pentru cetateni[ 16].

Ca parte integrantd a mediului economic general, industria turismului este
supusd unor tendinte majore pe termen lung in economia globala: schimbari
in clima, demografie, schimbarea cererii de bunuri. Acesti factori impreuna
cu revolutia digitala nu numai cd deschid noi oportunitati pentru industrie, dar
ridica si provocdri cu totul noi. Noua tendinta a turismului persista in atentia
sporitd la tendintele globale, precum si la dezvoltarea rapida la abordarile stra-
tegice, adaptare la schimbarile dinamice din societate, modernizare cadrul legal
etc.

Intru sustinerea noilor prevederi legale din lume si Uniunea Europeani, Re-
publica Moldova a adoptat Hotararea Guvernului nr.129 din 02.03.2022 cu privire
la aprobarea Programului de transformare digitald a intreprinderilor mici si mij-
locii [17], unde in art.4 al prezentului act au fost introduce unele notiuni privind
digitalizarea, astfel: digitizare — crearea unei reprezentari digitale a obiectelor
sau atributelor fizice, trecand de la procesele manuale la cele digitale, conversia
datelor, documentelor si proceselor de la cele analoge la cele digitale;

digitalizare — facilitarea sau Imbunatatirea proceselor prin utilizarea tehno-
logiilor digitale si a datelor digitizate, dezvoltand o cultura a utilizarii tehnologiei
informationale in derularea afacerilor, transformarea proceselor de afaceri exis-
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tente prin valorificarea tehnologiilor digitale, avand ca rezultat oportunitati de

transformare digitala — integrarea tehnologiilor digitale in toate procesele
unei afaceri, schimband fundamental modul in care opereazad si ofera valoare
catre clientii sai.

In tarile europene, existi tendinta de a reduce ponderea apelurilor citre to-
uroperatorii traditionali, In special, nu vin la biroul unei agentii de turism mai
mult de o treime dintre consumatorii de servicii de calatorie [21, p.106-126]. In
consecinta, doua treimi utilizatorii potentiali ai produselor turistice folosesc ser-
viciile online, iar ponderea lor creste de la an la an.

Existd doud domenii de vanzari online:

1) consumatorii de servicii de calatorie cumpara separat transportul (aerian
si feroviar). bilete) si cazare (hoteluri), formand turul pe cont propriu. In prezent
timp, turistii rezerva activ tururi online, le formeaza in mod independent de la
termeni-servicii individuale [22];

2) agentiile de turism se dezvolta activ online, promoveaza produse turistice
gata facute.

Unul dintre cele mai importante criterii pentru calitatea unui produs turistic
in prezent poate fi considerata siguranta, care direct influinteaza la decizia con-
sumatorului cu privire la excursie turistica. In plus, consumatorii sunt din ce in
ce mai mult interesati de a primi oferte personalizate dupd propiul plac, dorinta
s posibilitate.

Crearea conditiilor pentru formarea unui sistem turistic, unirea tuturor
participantilor pe piata pe o platforma online este una dintre cele mai importante
sarcini de dezvoltare a turismului intern si receptiv. Sistemul turistic, ce va inte-
grain sine cu date externe si platforme sociale, va contribuie la ,,conturarea unei
experiente mai bune pentru clienti”. Introducerea instrumentelor digitale poate
fi vdzuta nu numai ca raspuns la schimbarea structurii si canalelor de consum,
dar si ca un stimulent pentru dezvoltarea tuturor industriilor legate de turism
[21, p.106-126]. Intelegerea necesitatii a unor schimbari de infrastructuri este o
conditie importantd pentru digitalizare.

Potentialul de digitalizare a afacerilor in domeniul turismului depinde de
starea financiara si capacitatile tehnologice ale fiecarui subiect si ale industriei in
ansamblu.

Acum exista posibilitatea de a avea miliarde de persoane conectate prin dis-
pozitive mobile simultan, ceea ce genereaza o cantitate mare de date, putere de
prelucrare, capacitati de stocare si a accesul la cunostinte fara precedent. Inovati-
ile tehnologice emergente acopera domenii ample cum ar fi inteligenta artificiala
(Al), robotica, internetul obiectelor (IoT), internetul obiectelor in industrie (IIoT),
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vehiculele autonome, imprimarea 3D, nanotehnologia, biotehnologia, stiinta ma-
terialelor, calcul cuantic, etc. Inovatiile se construiesc si se amplifica reciproc
intr-o fuziune a tehnologiilor in intreaga lume fizica, digitala si biologica. Sunt
schimbari profunde in toate industriile, marcate de aparitia unor noi modele de
afaceri si de restructurarea sistemelor de productie, consum, transport si distribu-
tie. In societate are loc o schimbare de paradigma determinati de modul in care
lucram, comunicam, ne exprimam, ne informam si ne distram[20].

O contributie importanta in dezvoltarea turismul o are si Uniunea Europeana
prin aprobarea unui sir de acte normative privind turismun, dar mai cu seama Re-
zolutia Parlamentului European din 29 octombrie 2015 referitoare la noile pro-
vocdri si concepte pentru promovarea turismului in Europa (2014/2241(INI))[6],
unde s-a ridicat problema cu privire la digitalizarea canalelor de distributie, dez-
voltarea noului sector al economiei colaborative, schimbarea comportamentului
consumatorilor, nevoia de a atrage si a mentine personal calificat, schimbarile
demografice si caracterul sezonier.

In legaturd cu faptul ci, Republica Moldova tinde spre asociere cu UE si a
fost semnat Acordul de Asociere dintre Republica Moldova si Uniunea Europea-
na care a fost parafat la Vilnius la 23 noiembrie 2013 [1], Republica Moldova s-a
obligat sd armonizeze legislatia tarii noastre[11] cu legislatia Uniunii Europene.

Legea nr. 6 din 26 februarie 2016 pentru modificarea si completarea unor
acte legislative [12] in scopul transpunerii Directivei Consiliului 90/314/CEE din
13 iunie 1990 privind pachetele de servicii pentru calatorii, vacante si circuite [4].
Intre timp Directiva de 90/314/CEE a fost abrogata si expusi in redactie noua,
cu un regim care mai bine protejeaza calatorii, prin Directiva (UE) 2015/2302 a
Parlamentului European si a Consiliului din 25 noiembrie 2015 privind pachetele
de servicii de calatorie si serviciile de calatorie asociate [5].

Acest fapt a influientat la adoptarea Legii nr133 din 2018 privind moder-
nizarea Codului Civil si modificarea unor acte legislative [13], unde au fost in-
trosude prevederi cu privire la contrcatele incheiate prin mijloace electronice in
Cartea a treia, Titlu II. Despre contracte in general, Capitolul II. Obligatii pre-
contractuale.

Totodata, in Sectiunea 3: Obligatii specifice in cazul contractelor incheiate
prin mijloace electronice in art. 678'°actual art.1020 CC RM si urmatoarele) s-a
transpuns art. 10 al Directivei 2000/31/EC privind comertul electronic si prevede
regula cd, daca un contract urmeaza a fi incheiat prin intermediul mijloacelor
electronice, profesionistul are obligatia, inainte ca cealaltd parte sa facd oferta
sau sa accepte oferta, sd furnizeze informatie cu privire la urmatoarele: a) pasii
tehnici care trebuie urmati pentru a incheia contractul; b) daca profesionistul va
genera un document care reprezintd contractul si dacd documentul va fi acce-
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sibil; ¢) mijloacele tehnice pentru identificarea si corectarea erorilor comise la
introducerea datelor Tnainte ca cealalta parte sa faca oferta sau sa accepte oferta;
d) limbile care vor fi oferite pentru Incheierea contractului; e) toate clauzele con-
tractuale. In cazul contractelor de furnizare a continutului digital, clauzele care
nu au fost negociate individual pot fi incluse prin una din urmatoarele metode: a)
clauzele sunt prezentate celeilalte parti in forma textuald Tnainte ca consumatoru-
lui sd i se permita sa incheie contractul, iar cealalta parte isi da consimtamantul
expres pentru aplicabilitatea clauzelor i, in final, sd Incheie contractul (numita
metoda ,,click-wrap”); b) cealaltd parte este informata despre existenta clauzelor
si 1 se acorda posibilitatea clar identificabild sa acceseze clauzele inainte ca ce-
leilalte parti sa i se permitd sd Incheie contractul si, n final, sa incheie contractul
(numita metoda ,,browse-wrap”) [14].

Este binevenit faptul cd in Republica Moldova cu ajutorul parteneriatului
public-privat Asociatia Nationald pentru Turism Receptor si Intern din Moldova
in anul 2020 a fost lansat portalul turistic de tard Moldova.travel, care este o plat-
forma informativa ce deschide dialogul despre Moldova ca destinatie turistica pe
pietele internationale, cu o vitrind a patrimoniului cultural-turistic si un eficient
instrument de marketing si popularizare a Moldovei [23].

Totodatd, dupd cum informeazd ANTRIM sase unitati turistice au integrat
deja cu succes sistemul de platd pe platformele lor online, devenind primii
beneficiari ai initiativei: vinariile Castel Mimi, Milestii Mici, Chateau Var-
tely, si pensiunile Eco Resort Butuceni, Casa din Lunca si Casa Verde. Pe
langa acestea, Vindria Cricova este si ea in proces de digitalizare a serviciilor
[24].

Acest fapt denota cd in viitor, va exista o integrare a operatorilor de turism,
hotelurilor, companiilor aeriene si platformele online, iar linia dintre ele va fi
stearsa treptat.

Una din conditii importante pentru dezvoltarea digitalizarii este realizarea
cooperdrii coordonate si integre intre interesele statului, companiilor private, gu-
verne, autoritdti locale si comunitatilor, care se vor exprima in stimularea si con-
trolul participarii generale la diferite stadii de dezvoltare a industriei turimului.

Referinte bibliografice:

1. Acordul de Asociere dintre Republica Moldova, pe de o parte si Uni-
unea Europeana si Comunitatea Europeanad a energiei atomice si statele
membre ale acestora, pe de alta parte. In: Jurnalul Oficial al Uniunii Eu-
ropene. L 260 din 30.08.2014, p. 4—738. Disponibil: http://infoeuropa.
md/acordul-de-asociere-ue-rm/, (Accesat 14.10.2022).



10.

Directiva 1999/93/CE a Parlamentului European si a Consiliului Uniu-
nii Europene din 13.12.1999 privind regimul comunitar al semnaturilor
electronice.i in: Jurnalul Oficial al Comunitatilor Europene nr. L 13 din
19 ianuarie 2000. Disponibil: https://eur-lex.europa.eu/legal-content/
RO/ALL/?uri=CELEX:31999L0093 (Accesat 10.10.2022).

. Directiva 2011/83/UE a Parlamentului European si a Consiliului din

25 octombrie 2011 privind drepturile consumatorilor, de modificare a
Directivei 93/13/CEE a Consiliului si a Directivei 1999/44/CE a Parla-
mentului European si a Consiliului si de abrogare a Directivei 85/577/
CEE a Consiliului si a Directivei 97/7/CE a Parlamentului European si a
Consiliului. Disponibila: http://data.europa.eu/eli/dir/2011/83/0j (Acce-
sat 14.10.2022).

Directiva Consiliului 90/314/CEE din 13 iunie 1990 privind pachetele de
servicii pentru calatorii, vacante si circuite. Abrogata. Disponibil: https://
eur-lex.europa.eu/legal-content/RO/ALL/?uri=celex%3A31990L0314
(Accesat 14.10.2022).

Directiva (UE) 2015/2302 a Parlamentului European si a Consiliului din
25 noiembrie 2015 privind pachetele de servicii de cdldtorie si servi-
ciile de calatorie associate. Disponibil: https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:32015L2302&from=LV (Accesat
14.09.2022).

Rezolutia Parlamentului European din 29 octombrie 2015 referitoare
la noile provocari si concepte pentru promovarea turismului in Europa
(2014/2241(INI)). Disponibil: https://www.europarl.europa.eu/doceo/
document/TA-8-2015-0391 RO.html (Accesat 14.10.2022).

Ghidul de justitie privind Directiva 2011/83/UE a Parlamentului Euro-
pean si a Consiliului din 25 octombrie 2011 privind drepturile consuma-
torilor, de modificare a Directivei 93/13/CEE a Consiliului si a Directivei
1999/44/CE a Parlamentului European si a Consiliului si de abrogare a
Directivei 85/577/CEE a Consiliului si a Directivei 97/7/CE a Parlamen-
tului European si a Consiliului. Disponibil: https://ec.europa.eu/info/si-
tes/info/files/crd _guidance ro.pdf (Accesat 11.10.2022).

Codul Civil al Republicii Moldova nr.1107 din 06.06.2002. In: Monito-
rul Oficial al Republicii Moldova nr.82-86 din 22.06.2002.

Codul civil al Republicii Moldovanr.1107 din 06.06.2002. Republicat: in
Monitorul Oficial al Republicii Moldova nr.66-75 din 01.03.2019.
Legea nr.124 din 19.05.2022 privind identificarea electronica si servicii-
le de incredere. In: Monitorul Oficial al Republicii Molsova, nr. 170-176
din 10.06.2022 (in continuare — Legea nr.124/2022)..

24 —



11.Legea nr.112 din 02.07.2014 pentru ratificarea Acordului de Asociere
intre Republica Moldova, pe de o parte, si Uniunea Europeand si Co-
munitatea Europeand a Energiei Atomice si statele membre ale acestora,
pe de alta parte. In: Monitorul Oficial al Republicii Moldova nr.185-199
din 18.07.2014 art. nr: 442. Disponibil: http://lex.justice.md/md/353829/
(Accesat 15.10.2022).

12. Legea nr. 6 din 26 februarie 2016 pentru modificarea si completarea
unor acte legislative. In Monitorul Oficial al Republicii Moldova nr.79-
89 din 01.04.2016.

13.Legeanr.133 din 15.11.2018 privind modernizarea Codului civil si modi-
ficarea unor acte normative. In: Monitorul Oficial al Republicii Moldova
nr. 467-479 din 14.12.2018. Disponibil: https://www.legis.md/cautare/
getResults?doc_1d=34327&lang=ro (Accesat 18.10.2022).

14.Nota informativa la proiectul Legii privind modificarea si completarea
unor acte legislative, p.43-44. Disponibil: https://justice.gov.md/pu-
blic/files/transparenta_in_procesul decizional/coordonare/2017/aprilie/
Nota_informativ_proiect amendare Cod civil xxxxxxx.pdf (Accesat
15.10.2022).

15. Hotararea Guvernului nr. 1090 din 31 decembrie 2013 privind servi-
ciul electronic guvernamental de autentificare §i control al accesului
(MPass). In: Monitorul Oficial al Republicii Moldova nr. 4-8 din 10-01-
2014.

16.Hotararea Guvernului al Republicii Moldova nr. 857 din 31.10.2013 cu
privire la Strategia Nationala de dezvoltare a societétii informationale -
“Moldova Digitala 2020”. In: Monitorul Oficial al Republicii Moldova,
nr. 252-257 din 08.11.2013.

17. Hotararea Guvernului nr.129 din 02.03.2022 cu privire la aprobarea
Programului de transformare digitald a intreprinderilor mici si mijlocii.
In: Monitorul Oficial al Republicii Moldova nr. 68-71 din 11.03.2022.

18. Baiesu Aurel, Baiesu Sergiu si altii, Codul Civil al Republicii Moldova,
Comentariu, art.1-511,Vol.I.Firma editorial-poligrafica, Tipografia Cen-
trald, Chisindu, 2006.

19.MANSELL, R., WHEN, U. Knowledge societies. Information techno-
logy for sustainable development. New York: Oxford University Pre-
ss, 1999. 323 p. ISBN 978-01982-94-108 Dupa: Calmic Vlada. Cadrul
juridic actual al vanzarii la distanta. Teza de doctor, Chisindu, 2020,
p.9

20. Viorel Iulian Tanase, Ruxandra Victoria Paraschiv. Digitizare, digitali-
zare si transformare digitald. Disponibil: http://www.cercetari.institu-

25



tuldefilosofie.ro/e107_files/downloads/Extrase%20C.F.P.%20anul%20
10,%20nr.%202%20[2018] (Accesat 22.10.2022).

21. Ouapenxo JI.A., JIebezoBa O.M. IludpoBuzanus kak HOBas mapajurma
yIOpaBiIeHUs pa3BUTHEM TypHu3Ma. DIIEKTPOHHBII Hay4HBbIH skypHal «Bek
kadecTBa». 2021, Ne4, ctp. 106-126. loctynHo: http://www.agequal.ru/
pdf/2021/421006.pdf (Accesat 15.10.2022).

22.Korna TypHCTBl CHOBAa CMOTYT IyTELIECTBOBATh U KaK Oy/eT BBHIIVISIETh
Typu3Mm nociie nangemun. 0630p. JoctymHo: https://www.interfax.ru/
world/703736 (Accesat 15.10.2022).

23.Portalul national turistic www.moldova.travel lansat in noud versiu-
ne pentru promovarea digitald a Republicii Moldova ca destinatie tu-
ristica. Disponibil: http://www.mc.gov.md/en/node/12420 (Accesat
15.10.2022).

24. Turismul din Moldova, in plind tranzitie digitald. Sase unitati turistice,
inclusiv eco, au integrat deja solutii inteligente. Disponibil: https://eco-
presa.md/digitalizare-turism-moldova-antrim/ (Accesat 15.10.2022).

25. www.stisc.gov.md (Accesat 15.10.2022).

26. www.mpass.md (Accesat 15.10.2022).

- 26 —



CZU: 347.441.62:004:347(478)(094.4) https://doi.org/10.59295/daj2022.03

RESPECTAREA PRINCIPIULUI DE BUNA-CREDINTA iN
CONTEXTUL DIGITALIZARII ACTELOR JURIDICE
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CONTEXT OF THE DIGITALIZATION OF LEGAL DOCUMENTS
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Abstract. Civil relations are in constant development, and laws are required to
meet the challenges of providing a constant current regulation of them. The need for
digitization of civil legal documents, conditioned by the current stage of development of
civil legal relations, determined the operation of some important changes within the civil
legislation. In general, any modernization brought to the legislative framework does not
affect the applicable fundamental principles at the concept level, as long as they are not
in contradiction with the new trends in the development of society. In the same way,
the principle of good faith, through the modernizations brought to the Civil Code didn’t
undergo conceptual changes, new norms are aimed to strengthen the importance of the
principle and raise its degree of applicability to another level. The obligation to respect
the principle of good faith by the participants in civil legal relations inevitably remains
valid, but the necessary requirements to be met in order to correspond to the behavior of
the standard are of course to be adapted. The change in the circumstances of the conclu-
sion of legal acts, such as the situation of contracts concluded at a distance, requires the
introduction of certain additional protection measures for the contracting parties, and
their observance exactly outlines a behavior assimilated to a good faith co-contractor.

Keywords: good faith, digitization, distance contract, information.

Introducere. Codul civil stabileste la art.11 alin.(1) ca: ,,Buna-credinta este
un standard de conduita a unei parti, caracterizata prin corectitudine, ones-
titate, deschidere si luarea in cont a intereselor celeilalte parti la raportul
juridic.” De asemenea, la art.775 alin.(1) Cod Civil se prevede ca: ,,Debitorul
si creditorul trebuie sa se comporte cu buna-credintd la momentul nasterii, pe
durata existentei, la momentul executdrii si stingerii obligatiei.” Pentru faza pre-
contractuald, faza determinanta pentru luarea deciziei de contractare, legiuitorul
dupa modernizare, pune pe seama debitorului anumite obligatii de informare ge-
nerale specifice. Articolulul 1011 ,,0Obligatia generala a profesionistului de a fur-
niza informatii” prevede la alin.(1): ,,Inainte de incheierea contractului de livrare
a bunurilor, executare a lucrarilor, prestare a serviciilor, furnizare a continutului
digital sau a altei prestatii de catre un profesionist altei persoane, profesionistul
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are obligatia de a furniza acelei persoane, prin orice mijloace adecvate, informatii
cu privire la caracteristicile esentiale ale prestatiei care trebuie furnizate, pe care
acesta le detine sau se poate astepta sd le detind si a cdror nefurnizare ar con-
traveni bunei-credinte. Dupd cum se observa legiuitorul trateaza lipsa indepli-
nirii acestei obligatii de furnizare a informatiilor drept un comportament contrar
bunei- credinte, adica lipsit de corectitudine, onestitate, deschidere si luarea
in cont a intereselor celeilalte parti la raportul juridic. Bundoara, prin aces-
te norme legiuitorul dezvolta cerintele care urmeaza a fi intrunite pentru
atingerea unui nivel de buni-credinta in faza precontractuali. La realizarea
testului respectiv, urmeaza sa se tina cont nu doar de faptul daca profesio-
nistul a furnizat sau nu aceste informatii, dar si de anumite circumstante
care sunt prevazute la alin. (2) al aceluiasi articol. Nu intotdeauna compor-
tamentul unui profesionist care nu a oferit anumite informatii este contrar
bunei-credinte, volumul si necesitatea furnizarii acestora difera de la caz la
caz. Nu se necesita furnizarea tuturor informatiilor pe care profesionistul le
poate avea despre prestatie, ci doar a informatiilor care sunt relevante pen-
tru evaluarea calititii si caracteristicelor acesteia. Pot exista diferite scenarii
cu referire la achizitionarea unui bun, spre exemplu [1, p.246]: Profesionistul A
este vanzatorul unei masini, iar B este cumpdratorul, a) in cazul in care masina
functioneaza normal si corespunde caracteristicilor marcii respective, A nu are
obligatia de a furniza careva informatii legate de caracteristicile bunului; b) in
cazul In care existd o problema cu motorul acestei masini cdnd masina este con-
dusa pe distante scurte, A este obligat sd-i furnizeze lui B aceste informatii; c)
in cazul in care, desi masina este intr-o stare corespunzatoare, insd e de modelul
sezonului precedent, iar un nou model este pe cale sa Tnlocuiasca modelul masinii
care urmeaza sa fie vanduta in urmatoarele zile, A trebuie sa-1 comunice aceste
informatii lui B.

Nu se poate astepta ca profesionistul sa furnizeze toate informatiile, inclusiv
pe cele care nu le are sau nici nu ar trebui sd le aiba, ci doar pe care acelea pe care
le detine sau se poate astepta cealaltd parte sa le detind. Prin urmare, in cazul in
care profesionistul detine astfel de informatii, acestea trebuie furnizate pentru a
evita orice raspundere ulterioard pentru executarea unei prestatii neconforme cu
contractul. [1, p.245] La aprecierea volumului informatiilor pe care profesionis-
tul este obligat sd le furnizeze, trebuie sa se tind seama de toate circumstantele,
inclusiv: a) daca profesionistul avea cunostinte speciale in domeniu; b) costul
pe care il presupune pentru profesionist dobindirea informatiilor relevante; c)
usurinta cu care cealaltd persoana ar putea obtine informatiile prin alte mijloace;
d) natura informatiilor; e) importanta probabild a informatiilor pentru cealalta
parte; si f) daca cealalta persoand este de asemenea un profesionist, de bunele
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practici comerciale in situatia data. Punctul ”f”, al acestei norme permite a face
concluzia ca pentru cazul cand destinatarul informatiilor este un profesionist,
pentru volumul informatiilor relevante se aplica un test destul de jos, cel al cores-
punderii bunelor practici comerciale. [1, p.245]

In doctrina romana [2, p.73] se afirmi ca obligatia precontractuala de infor-
mare, reprezintd o exigenta a bunei-credinte. Partile aflate in negocieri trebuie sa
se informeze reciproc asupra tuturor elementelor de care depinde soarta negocierii
incheierii contractului. Abtinerea unei parti de la furnizarea anumitor informatii
in faza precontractuald care sunt determinante pentru incheierea contractului se
apreciaza [3, p. 73] drept reticentd doloziva, iar Intrucat reticenta doloziva consta
in tacerea unei parti In privinta unor elemente care daca ar fi fost cunoscute de
cealaltd parte ar fi determinat-o sd nu mai contracteze, aceasta este echivalenta
dolului. In aceeasi ordine de idei, se afirma, ci se poate vorbi de dol prin reticenta
atunci cand cel tinut de obligatia de informare actioneaza cu rea-credintd, cu
intentia de a provoca eroare, de a insela buna-credinta a partenerului de negoci-
ere. Simpla neglijenta sau imprudenta in neinformarea partenerului nu constituie
o vinovatie calificatd caracteristica relei-credinte, careia ii este specifica intentia
sau culpa grava. [4, p.73] In conformitate cu art.341 Cod Civil al Republicii Mol-
dova alin. (2): ,,Daca una dintre parti trece sub tacere anumite imprejurari la a
caror dezvaluire cealaltd parte nu ar mai fi incheiat actul juridic, anularea actului
juridic poate fi ceruta numai in cazul in care, in baza principiului bunei-credinte
se putea astepta ca cealaltd parte sd dezvaluie aceste Imprejurdri” Prin urmare
nu orice abtinere de la dezvaluirea unor imprejurari incidente incheierii actului
juridic ar duce la anularea acestuia, ci doar cele la care se putea astepta in baza
principiului bunei-credinte sa fie dezviluite. Cu toate acestea, tinem sa atragem
atentia asupra corelatiei stabilite de legiuitor la art.1019 ”Drepturile in caz de
neindeplinire a obligatiilor de informare”, care prevede la alin. (4) ca: ,,.Drepturi-
le persoanei indreptétite prevazute de prezentul articol nu impiedica exercitarea
dreptului de anulare a contractului pe baza dispozitiilor art.339.”

Obligatia de informare isi are fundamentul in teoria libertatii contractuale,
in cerinta caracterului real al vointei juridice, Intemeiatd pe o informatie veri-
tabild. Inegalitatea accesului la informatii poate altera consimtdmantul partilor
si afecta libertatea de a a contracta. Problema obligatiei de informare trebuie
analizatd si corelatd cu obligatia de auto-informare, cu accesul partenerului la
procurarea informatiei. [5, p.73] Pertinenta informatiei presupune din partea de-
bitorului acestei obligatii cunoasterea, detinerea informatiei, dar si influenta pe
care cunoasterea informatiei de catre partenerul negocierii o exercita asupra com-
portamentului acestuia, in sensul incheierii contractului, renuntarea la incheierea
contractului sau a conditiilor de Incheiere a acestuia. [6, p.73]. Obligatia de in-



formare se pune in discutie in stransa corelatie cu legitimitatea ignorantei credi-
torului acestei obligatii, in sensul ca aceasta sd nu decurgd din incalcarea propriei
sale obligatii de a se autoinforma. [7, p.73] Aceasta ignoranta poate fi justificata
de o imposibilitate ori de o dificultate de descoperire a informatiei sau de relatia
de incredere existentd intre parteneri in privinta creditorului informatiei de a se
increde in informatia oferita de celalalt. [8, p.73] Toate aceste aspecte dezvoltate
amanuntit in doctrina romana cu referire la obligatia de informare se regasesc
in prevederile alin. (2) al art.1011 Cod Civil al Republicii Moldova. Legiuitorul
nu Tmpovareaza profesionistul sd ofere informatii in toate cazurile fara exceptie,
volumul acestora fiind corelat cu obligatia si usurinta celeilalte parti de a se ,,au-
toinforma”, calitatea de profesionist a celeilalte parti, impactul acestor informatii
asupra incheierii contractului etc.

Starea de neinformare in unele cazuri poate prezenta consecinte negative re-
duse fata de incheierea unui act juridic pornind de la o informare eronata. Avand
in vedere faptul ci consumatorii reprezinta parti mai slabe ale contractului,
legiuitorul din intentia de protejare a acestora la alin.(1) al art.1012 impu-
ne profesionistilor obligatia de a nu furniza informatii eronate consumatori-
lor, dupa cum urmeaza: ,,Daca propune consumatorilor bunuri, lucrari, servicii,
continut digital sau oricare alte prestatii, profesionistul are obligatia de a nu furni-
za informatii eronate. Informatia se considera eronatd daca denatureaza sau omite
circumstante esentiale pe care un consumator mediu poate astepta sa-i fie furni-
zate pentru a lua o decizie informata despre incheierea contractului. Se considera
consumator mediu consumatorul care este suficient de bine informat si de atent,
tinind seama de factori sociali, culturali si lingvistici.” Astfel, aceasta norma im-
pune obligatia fata de profesionisti, de a nu furniza fata de consumatori informatii
eronate in privinta bunurilor si serviciilor procurate de acestia. Referinta vizeaza
in special reclamele “momeala” concepute pentru a atrage clientii intr-un maga-
zin cu informatii inselatoare despre produsele s serviciile oferite. [1, p.249]

In conformitate cu alin.(2) al aceluiasi articol, pentru a stabili ce informatie
un consumator mediu poate astepta sa-i fie furnizatd, se vor lua in considerare
toate circumstantele, precum si limitdrile tehnice ale mijlocului de comunicare
utilizat. Intrucat dintr-o comunicare comerciala, inclusiv publicitate sau market-
ing facutd de un profesionist, consumatorii 1si pot crea impresia ca ea contine
toata informatia relevant necesara pentru a lua o decizie despre incheierea con-
tractului, profesionistul are obligatia de a se asigura cd, de fapt, comunicarea
contine toata informatia relevantd. Daca nu reiese din contextul in care se face
comunicarea comerciald, informatia care urmeaza a fi furnizata, in conformitate
cu alin.(3) al aceluiasi articol, aceasta trebuie sd cuprindd: a) caracteristicile prin-
cipale ale bunurilor, ale lucrarilor, ale serviciilor, ale continutului digital sau ale
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altor prestatii, identitatea si adresa profesionistului, daca este relevanta, pretul si,
dupa caz, existenta unui drept de revocare acordat de lege;b) particularitatile cu
privire la plata, livrare, garantie si depunerea reclamatiilor, daca ele sint diferite
de cerintele de diligenta profesionala, diligenta profesionala, in conformitate cu
prevederile alin.(4) al aceluiasi articol, presupunand nivelul de competenta spe-
cializata si prudenta asteptate, in mod rezonabil, de la profesionist fata de consu-
matori, in conformitate cu practicile corecte de piata si/sau cu principiul general
al bunei-credinte, in domeniul de activitate al profesionistului. Spre exemplu:
Profesionistul X comercializeazd consumatorilor telefoane decorative ,,vechi”,
iar conectarea acestor telefoane la reteaua de telefonie nu este permisa. in co-
respundere cu normele analizate, X este obligat sa furnizeze aceste informatii
in ”marketingul” sau chiar Tnainte de a intra in orice comunicare cu un anumit
potential cumparator. [1, p.250]

Fenomenul digitalizarii si-a lasat amprenta asupra diferitor tipuri de contrac-
te si modalitdti de Incheiere a acestora, totusi studiul de fata isi propune sd atraga
atentia in mod special asupra contractelor la distanta. In conformitate cu art. 1013,
un contract la distanta, este orice contract negociat si incheiat intre profesio-
nist si consumator in cadrul unui sistem de vinzdri sau de prestiri de servicii la
distanta organizat, fara prezenta fizica simultana a profesionistului si a consuma-
torului, cu utilizarea exclusiva a unuia sau a mai multor mijloace de comunicare
la distanta, pina la si in momentul in care este incheiat contractul, inclusiv orice
comanda facuta de consumator care produce efecte obligatorii asupra lui;

incheierea unui act juridic in conditii de neinformare poarti diferite
nuantiri, dar avand in vedere particularititile contractelor la distanta, s-a
impus trasarea clara de catre legiuitor a cerintelor de continut si de forma
a informatiilor. Astfel, pentru contractele la distantd, legiuitorul prevede supli-
mentar la art.1015 anumite cerinte de continut al informatiilor. In corespundere
cu alin. (1), Tnainte ca un contract la distanta...sd produca efecte obligatorii pen-
tru consumator, profesionistul trebuie sd furnizeze consumatorului intr-un mod
clar si inteligibil urmatoarele informatii: a) principalele caracteristici ale bunuri-
lor sau serviciilor, corespunzator cu mijlocul de comunicare utilizat si cu bunurile
sau serviciile in cauzd; b) denumirea completd sau prescurtata, in limba de stat, si
numadrul de identificare de stat (IDNO) ale profesionistului persoana juridica ori,
respectiv, numele, prenumele si numarul de identificare de stat (IDNP) ale profe-
sionistului persoana fizicd; c) adresa sediului la care este stabilit profesionistul,
numarul de telefon, numarul de fax si adresa de posta electronica ale acestuia,
in cazul in care sint disponibile, pentru a-i permite consumatorului sa ia rapid
legdtura cu profesionistul si sd comunice cu acesta in mod eficient, si, daca este
cazul, adresa sediului si identitatea profesionistului in numele céruia actioneaza



intermediarul; d) adresa locului in care profesionistul isi desfasoara activitatea, In
cazul in care aceasta este diferita de adresa furnizatd in conformitate cu lit. c¢), si,
dupa caz, adresa postald a profesionistului Tn numele caruia actioneaza interme-
diarul, la care consumatorul poate trimite eventualele reclamatii; e) pretul total al
bunurilor sau serviciilor cu toate taxele incluse sau, in cazul in care costul nu poa-
te fi calculat din timp in mod rezonabil data fiind natura bunurilor ori a serviciilor,
modalitatea de calcul al pretului si toate costurile suplimentare de transport, de
livrare, taxele postale ori de orice altd naturd sau, n cazul in care acestea nu pot
fi calculate din timp In mod rezonabil, mentionarea faptului ca aceste costuri su-
plimentare ar putea fi suportate de consumator. In cazul unui contract pe durata
nedeterminata sau al unui contract care include un abonament, pretul total va
include costurile totale pe perioada de facturare. Daca aceste contracte sint taxate
la un tarif fix, pretul total va cuprinde si costurile lunare totale. In cazul in care
costul total nu poate fi calculat din timp, trebuie indicata modalitatea de calcul al
pretului; f) costul de utilizare a mijloacelor de comunicare la distanta in vederea
incheierii contractului, atunci cind acesta este calculat pe baza unui alt tarif decit
tariful de baza; g) modalitatile de plata, livrare, executare, data pina la care sau
termenul in care profesionistul se angajeaza sa livreze bunurile sau sa presteze
serviciile si, acolo unde este cazul, procedura de solutionare a reclamatiilor de-
rulatd de profesionist; h) in cazul in care exista un drept de revocare, conditiile,
termenul si procedurile de exercitare a dreptului respectiv conform art. 1053 si
art. 1062 alin. (1), precum si formularul standard de revocare prevazut in anexa
nr. 6 la Legea nr. 1125/2002 pentru punerea in aplicare a Codului civil al Republi-
cii Moldova; 1) acolo unde este cazul, faptul ca consumatorul va trebui sa supor-
te costul aferent returndrii bunurilor in caz de revocare si, pentru contractele la
distantd, dacd bunurile, prin Tnsasi natura lor, nu pot fi, in mod normal, returnate
prin posta, costul aferent returnarii bunurilor; j) in cazul in care consumatorul isi
exercita dreptul de revocare dupa formularea unei cereri conform art. 1016 alin.
(3) sau art. 1017 alin. (10), informatia potrivit careia consumatorul este obligat sa
achite profesionistului costuri rezonabile potrivit art. 1064 alin. (6); k) in cazul in
care dreptul de revocare nu este prevazut in conformitate cu dispozitiile art. 1065,
informatia conform céreia consumatorul nu va beneficia de un drept de revocare
sau, acolo unde este cazul, circumstantele in care consumatorul isi pierde dreptul
de revocare; ) o mentiune referitoare la existenta unei garantii legale privind con-
formitatea bunurilor; m) acolo unde este cazul, existenta si conditiile de asistenta
dupa vinzare acordata consumatorului, serviciile prestate dupa vinzare (inclusiv
adresa sediului la care se presteaza si cine suporta cheltuielile de transport, daca
acestea sint aplicabile) si garantiile comerciale; n) existenta codurilor de conduita
relevante, astfel cum sint definite de legislatia privind protectia consumatorilor,
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si modalitatea in care pot fi obtinute copii de pe acestea, dupa caz; o) acolo unde
este cazul, durata contractului sau, daca contractul este incheiat pe o durata ne-
determinata ori urmeaza sa fie reinnoit de plin drept, conditiile de rezolutiune; p)
acolo unde este cazul, durata minima de valabilitate a obligatiilor care revin con-
sumatorului conform contractului; q) acolo unde este cazul, existenta si conditiile
aferente avansurilor (cautiunile, inclusiv blocarea unor sume pe contul de card
al consumatorului) sau altor garantii financiare care trebuie platite ori oferite de
consumator la cererea profesionistului; r) acolo unde este cazul, functionalitatea,
inclusiv aplicarea unor masuri tehnice de protectie pentru continutul digital; s)
acolo unde este cazul, orice interoperabilitate pertinentd a continutului digital cu
componentele hardware si software despre care profesionistul detine informatii
sau despre care se poate presupune in mod rezonabil ca acesta detine informatii;
t) acolo unde este cazul, posibilitatea si modalitatea de a recurge la o procedura
extrajudiciard de depunere si solutionare a reclamatiilor, careia 1 se supune pro-
fesionistul.

Dispozitiile prezentei norme permit a afirma ca informatiile furnizate catre
consumator trebuie furnizate intr-un mod clar si inteligibil. Aceasta insemnand
ca informatiile nu ar trebui sa fie ambigui si trebuie, in mod rezonabil, sa evite sa
lase loc pentru interpretiri diferite. In plus, limbajul tehnic trebuie evitat pe cat
posibil. Acolo unde trebuie folosit un astfel de limbaj, acesta trebuie explicat in
mod adecvat. Spre exemplu: Compania S opereazad un site web pentru vanzarea
de laptopuri on-line. Avand in vedere obligatia profesionistului S de a furniza
anumite informatii consumatorului, S trebuie sd se asigure ca acestea sunt clare
st inteligibile. Eventual, o declaratie despre costul furnizarii unui laptop de tipul
»499.99 EUR, cu taxe suplimentare si taxe de livrare, asa cum sunt notificate
in termenii si conditiile noastre standard”, este insuficient de clara, in timp ce
o declaratie conform careia furnizarea laptopului ,,costd 549,99 EUR (inclusiv
toate taxele si costurile de livrare)” ar fi acceptabila. [1, p.260]

Obligatia de furnizare a principalelor caracteristici ale bunurilor in cazul
contractelor la distantd este determinata de imposibilitatea consumatorului de a
examina bunurile de sine statator.

Anumite cerinte de forma in cazul contractelor la distantd sunt stabilite la
art.1017 Cod Civil, acestea variind in dependenta de mijlocul de comunicare la
distantd utilizat, legiuitorul recurgand la mecanisme de protectie suplimentare
pentru anumite momente cheie precum sunt cele de plata a anumitor sume de
bani, confirmarea incheierii contractului etc.

Legiuitorul oferad o protectie avansata consumatorului la art.1019, inclusiv
si prin prisma raspunderii profesionistului pentru neindeplinirea obligatiilor de
informare, si anume prin punerea pe seama profesionistului a sarcinei probei de a



demonstra indeplinirea cerintele dispozitiilor art. 1015-1017, prin impunerea pro-
fesionistului de a purta obligatii contractuale asa cum cealalta parte le-a inteles in
mod rezonabil din cauza absentei informatiei sau incorectitudinii ei, prin impu-
nerea profesionistului de a purta raspundere fata de persoana indreptatita pentru
prejudiciul cauzat prin aceastd neindeplinire chiar si in cazul 1n care contractul
nu a fost incheiat etc.

Concluzii. Contractele la distantd prin modalitatile lor de incheiere cores-
pund noilor cerinte de dezvoltare a societatii, fiind deopotriva si atractive si utile,
insa, spre deosebire de alte tipuri de contracte, in cazul contractelor la distanta,
consumatorul este cel care se plaseaza intr-o zona sporita de risc, etapa negocie-
rii, Incheierii si executarii contractului fiind influentata de informatiile furnizate
de catre profesionist si buna-credinta a acestuia.
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Chiar daca la momentul actual, pandemia - care a generat trecerea masiva a
raporturilor de munca in regim de munca la distanta, este in declin, totusi partile
contractuale pledeaza in continuare pentru pastrarea in mod integral sau partial,
a muncii la distanta, in domeniile in care aceasta este posibila, datoritd avantaje-
lor, de ordin economic si social, pe care acest tip de munca le poarta atat pentru
angajatori, cat si pentru salariati. In acest context, este salutabil introducerea
noilor reglementari in Codul Muncii al Republicii Moldova in vederea acorda-
din domeniul administrarii resurselor umane cu utilizarea semnaturii electronice
sau prin schimbul de documente electronice. Totodata, la momentul actual, Co-
dul Muncii nu are reglementari concrete privind mecanismul de implimentare
a semnadturii electronice in mod practic, ceea ce genereaza aparitia unui sir de
probleme.

In conformitate cu art.56 alin.(3) din Codul Muncii ,,contractul individual de
munca se semneaza de catre parti:

a) fie cu semnaturd olografd — in doua exemplare, dintre care un exemplar

se Tnmaneaza salariatului, iar celalalt se pastreaza la angajator;



b) fie cu semnatura electronica avansata calificatd — n cazul 1n care partile
contractului individual de munca au convenit incheierea acestuia prin
schimb de documente electronice” [1].

Analiza acestei norme legale ne permite a elucida cateva aspecte importante
ce urmeaza a fi respectate, astfel incat semnarea electronica a contractului indivi-
dual de munci sa produci efecte juridice. In primul rand, la incheierea contrac-
tului individual de munca poate fi utilizata doar semnatura electronicd avansat
calificati, si nu un alt tip de semntura elctronici. In acest sens, potrivit art.4 alin.
(4) din Legea privind semnatura electronica si documentul electronic ,,semnatura
electronicd avansata calificata este o semnatura electronica care indeplineste toa-
te cerintele semnaturii electronice avansate necalificate (face trimitere exclusiv la
semnatar, permite identificarea semnatarului, este semnata prin mijloace contro-
late exclusiv de semnatar si este legata de datele la care se raporteaza, astfel incat
orice modificare ulterioara a acestor date poate fi modificata) si, suplimentar: se
bazeaza pe un certificat calificat al cheii publice emis de un prestator de servicii
de certificare acreditat Tn domeniul aplicarii semnaturii electronice avansate cali-
ficate; este creata prin intermediul dispozitivului securizat de creare a semnaturii
electronice, indiferent de amplasarea fizica a acestuia, si se verifica securizat cu
ajutorul dispozitivului de verificare a semnaturii electronice si/sau al produsului
asociat semnaturii electronice, care dispun de confirmarea corespunderii cu ce-
rintele prevazute de lege” [2].

La 10 decembrie 2022 Legea privind semnatura electronica si documentul
electronic a fost abrogatd prin intrarea in vigoare a Legii privind identificarea
electronici si serviciile de incredere. In aceasti lege noud nu mai intdlnim un
astfel de tip de semnatura electronica cum este semnatura electronica avansat ca-
lificatd, ci intalnim doua tipuri distincte de semndturi electronice cum sunt sem-
ndtura electronica avansata pe de o parte, si semnatura electronica calificata pe
de alta parte.

In conformitate cu art.23 din Legea privind identificarea electronica si
serviciile de incredere ,,semndturile electronice avansate si sigiliile electroni-
ce avansate intrunesc cumulativ urmatoarele cerinte: fac trimitere exclusiv la
titular; permit identificarea titularului; sunt create utilizand date de creare a
semnaturilor electronice sau utilizand date de creare a sigiliilor electronice, pe
care semnatarul sau, respectiv, creatorul sigiliului electronic le poate utiliza cu
un nivel sporit de incredere, exclusiv sub controlul acestuia; sunt legate de da-
tele la care se raporteaza, astfel incat orice modificare ulterioard a acestor date
poate fi detectatd” [3].

Analiza continutului articolului redat anterior comparativ cu dispozitiile
art.4 alin.(3) din Legea privind semnatura electronicad i documentul electronic



ne permite a concluziona faptul ca, la momentul actual, legiuitorul a substitu-
it semnatura electronica avansat necalificatd cu semnatura electronica avansata,
diferenta fiind doar in denumire, in esenta ambele tipuri de semnaturi producand
aceleasi efecte juridice.

Potrivit art.24 din Legea privind identificarea electronica si serviciile de In-
credere ,,semnaturile electronice calificate si sigiliile electronice calificate intru-
nesc toate cerintele semnaturilor electronice sau, respectiv, a sigiliilor electronice
avansate, precum si, suplimentar: se bazeaza pe un certificat calificat al cheii
publice emis de un prestator de servicii de incredere calificat; se creeazd prin
intermediul dispozitivului de creare a semndturilor electronice sau a sigiliilor
electronice si se verificd cu ajutorul dispozitivului de verificare a semnaturilor
electronice sau a sigiliilor electronice si/sau al produsului, care dispun de confir-
marea corespunderii cu cerintele prevazute de lege” [3].

Deci, la momentul actual, urmare a modificarilor legislative introduse, si
in vederea evitarii confuziilor, urmeaza a fi modificate si prevederile din Codul
Muncii, in vederea substituirii sintagmei de semnatura electronica avansat califi-
catd cu sintagma semnatura electronica calificata, drept tip de semnatura necesara
in vederea Incheierii contractului individual de munca.

O alta conditie necesara a fi respectata pentru ca partile sa poata semna elec-
tronic un contract individual de munca este cea cu privire la existenta prealabila
a acordului de vointa a viitorului salariat in acest sens. Angajatorul in acest caz,
pentru a avea un mijloc de proba, solicitd de la salariat un acord semnat olograf
in vederea utilizarii semnaturii electronice la incheierea contractului individual
de munca.

De asemenea, semnarea electronica a unui contract individual de munca
este posibila doar in cazul in care viitorul salariat dispune de aceasta semnatura
electronica calificata. Totodata, In cazul in care angajatorul insista asupra utili-
zarii semndturii electronice calificate atit la incheierea contractului individual
de munca, cat si ulterior, in cadrul deruldrii raportului de munca, iar salariatul
nu dispune de acestd semndtura electronica calificatd, apare Intrebare cine va
suporta cheltuielile de obtinere a acestei semnaturi pentru salariat si dacd exista
posibilitatea legala de al atrage la aceste cheltuieli pe angajator. Codul Muncii al
Republicii Moldova nu ofera un raspuns univoc in acest sens, asa ca partile con-
tractuale pot conveni intre ele cine va suporta aceste cheltuieli.

Ca urmare a celor mentionate, consideram necesara introducerea la nivel
legislativ a obligatiei angajatorului de a suporta cheltuielile necesare obtinerii
pentru salariatii sdi a semnaturilor electronice calificate. In cazul cand salariatul
refuza utilizarea semnaturii electronice in cadrul raportului de munca angajatorul
nu 1l poate obliga 1n acest sens.



Analiza prevederilor art. 48, art. 56, art. 68, art. 292* art. 292° din Codul
Muncii al Republicii Moldova ne permite a mentiona faptul ca la momentul actu-
al legislatia nationala a muncii prevede expres doar posibilitatea incheierii, modi-
ficarii si incetdrii contractului individual de munca tipic si a celui privind munca
la distanta cu utilizarea semnaturii electronice calificate, nu si suspendarii aces-
tuia. Asadar, logica juridicd a legiuitorului in acest sens nu este clard, deoarece
poate duce la intrepretdri contrare, cum ar fi spre exemplu: suspendarea poate fi
facutd doar cu utilizarea exclusiva a semnaturii olografe sau pentru suspendare
e suficientd semnatura electronicd avansata si nu necesitd semnaturd calificata.
Atata timp, cat nu o sd avem o reglementare univoca in acest caz, nici practica
nu va fi uniforma.

In acest sens, cu titlu de comparatie, putem analiza art.16 alin.(1%) din Codul
Muncii al Romaniei, care prevede ca ,,partile pot opta sa utilizeze la incheierea,
modificarea, suspendarea, sau, dupa caz, la incetarea contractului individual de
munca semnatura electronica avansata sau semnatura electronica calificata™ [4].
Consideram necesara introducerea unei astfel de norme juridice in Titlul III din
Codul Muncii al Republicii Moldova deoarece, In primul rdnd, ar permite uti-
lizarea semnaturii electronice la toate etapele de derulare a unui raport juridic
de munca (incheiere, modificare, suspendare, incetare), in al doilea rand, fiind
o norma generala ar putea fi transpusa spre aplicare si in cazul raporturilor juri-
dice de munca atipice, si intr-un final considerdm necesara oferirea posibilitatii
subiectilor raportului juridic de munca de a alege tipul de semnatura electronica
aplicat, fie semnatura avansata, fie cea calificata. Totodata, trebuie sa tinem cont
si de faptul ca la incheierea, modificarea, suspendarea sau Incetarea contractului
individual de munca, partile contractante trebuie sa utilizeze acelasi tip de sem-
natura, respectiv semnatura olografa sau semnatura electronica.

Codul muncii al Republicii Moldova a fost completat de asemenea cu pre-
vederi legislative care acorda dreptul angajatorului de aduce la cunostinta sala-
riatului deciziile sale fie personal sub semnatura, fie printr-o alta modalitate care
permite confirmare receptionarii/instiintarii.

Astfel, in conformitate cu prevederile art.1 din Codul Muncii ,,se considera
ca receptionarea/instiintarea este confirmata dupa indeplinirea cel putin a uneia
dintre urmatoarele conditii, oricare dintre acestea fiind Indeplinitd mai intai:

a) notificarea este predatd destinatarului;

b) notificarea este predata la adresa postala indicata de destinatar in acest
scop ori, 1n lipsa acesteia, la sediul destinatarului persoana juridica sau
la domiciliul destinatarului persoana fizica;

¢) notificarea este transmisa prin postd electronica sau prin alt mijloc de co-
municare individuald, cand poate fi accesatd de cétre destinatar, inclusiv



potrivit regulilor de expediere si receptionare a documentului electronic
prevazute de legislatie;

d) notificarea este pusa in orice alt fel la dispozitia destinatarului ntr-un loc

st intr-un mod care fac posibil, in mod rezonabil, accesul destinatarului
fara intarziere” [1].

La fel, legislatia muncii nu prevede expres nici posibilitatea utilizarii sem-
ndturii electronice pe alte tipuri de acte din domeniul administrarii resurselor
umane, cum ar fi spre exemplu: regulamentul intern al unitatii, fisa de instruire
in domeniul securitatii si sanatatii la locul de munca, acordul salariatului cu pri-
vire la prelucrarea datelor cu caracter personal, etc. In acest sens, conducandu-ne
dupa principiul ceea ce nu este expres interzis este permis, consideram posibild
semnarea acestor documente cu utilizarea semnaturii electronice, alegerea tipului
concret de semndtura electronica ce urmeaza a fi aplicat fiind lasat la discretia
partilor contractuale.

Totodata, pentru a creea o practica uniforma de utilizare a semnaturilor elec-
tronice 1n cadrul derularii raporturilor juridice de munca, consideram necesara
aprobarea fie la nivel centralizat in Codul Muncii, fie la nivel local, in regula-
mentele interne ale unitatii, a procedurii concrete de utilizare a acestor tipuri de
semnaturi electronice.
tronice calificate In vederea incheierii si modificdrii contractului individual de
munca este un pas important, dar insuficient pentru digitalizarea acestui sector.
Fard a aveo o reglementare detaliata si fara univoc, a modului de utilizare a sem-
naturilor electronice 1n cadrul raporturilor de munca, riscdm sa credm mai multe
provocdri decat beneficii atat pentru anagajatori, cat si pntru salariati.
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Abstract: Over the years, a number of applications of blockchain and smart con-
tracts have been proposed in a variety of scenarios and sectors. Such applications use
the blockchain to record different types of assets, from financial to public (e.g. vehicle
registrations), semi-public (e.g. university degrees) and private (e.g. wills), as well as
intangible (e.g. coupons) and tangibles (e.g. e-hotel). room keys) active.

In the following subsections, an overview of the developed/designed applications
is reported, grouping them according to their sector and context. The objective here is
to provide the reader with a list of existing, to be developed, or potential applications of
blockchain and smart contracts to help them understand the huge impact this technology
could have on society

Keywords: contract smart, blockchain, asigurari, industrie, aviatie

De-a lungul anilor, au fost propuse o serie de aplicatii de blockchain si con-
tracte smart intr-o varietate de scenarii si sectoare. Astfel de aplicatii folosesc
blockchain-ul pentru a inregistra diferite tipuri de active, de la financiare la pu-
blice (de exemplu, registre de vehicule), semipublice (de exemplu, diplome uni-
versitare) si private (de exemplu, testamente), precum si intangibile (de exemplu,
cupoane) si tangibile (de exemplu, hotel electronic). cheile camerei) active [1].

In urmitoarele subsectiuni, este raportati o prezentare generali a aplicatiilor
dezvoltate/concepute, grupandu-le in functie de sectorul si contextul lor. Obiec-
tivul aici este de a oferi cititorului o lista de aplicatii existente, care urmeaza sa
fie dezvoltate, sau potentiale ale blockchain-ului si contractelor smart, pentru
a-1 ajuta sd Inteleaga impactul imens pe care l-ar putea avea aceastd tehnologie
asupra societatii. Aplicatiile din aceasta zona se leagd, in general, la adresa porto-
felului unui utilizator cu informatii specifice legate de identitatea, interesele sau
acreditdrile acestuia. Prin semnarea unei tranzactii folosind acreditarile stocate n
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portofelul sdu, utilizatorii pot dovedi proprietatea adresei si, prin urmare, isi pot
dovedi identitatea. Avantajul de a avea o dovada a identitatii bazatd pe blockcha-
in consta In faptul cd nu mai este nevoie sa se bazeze pe o autoritate centralizatd
(ale carei baze de date ar putea fi vulnerabile la atacuri sau modificari) si cd in-
divizii au control deplin asupra acreditarilor lor. si, prin urmare, a datelor lor de
identitate asociate [2].

Un prim exemplu 1n acest scenariu este Bitcoin Authentification Open Pro-
tocol (BitID), un prototip care permite utilizatorilor sa se conecteze la unele site-
uri web folosind portofelul Bitcoin. Pentru a se autentifica, utilizatorii trebuie sa
scaneze un cod QR (un cod asemandtor unui cod de bare) cu aplicatia mobild a
portofelului si sd semneze un mesaj cu acreditarile lor [2].

Un alt domeniu care primeste o atentie din ce in ce mai mare este cunoaste-ti
clientul (KYC) procesul de determinare a identitatii unui client, de exemplu atunci
cand deschide un cont bancar sau semneazi o polita de asigurare. In acest dome-
niu, mai multe companii lucreaza la dezvoltarea unui KYC bazat pe blockchain.
Ideea de baza consta din nou in furnizarea fiecarei persoane cu o adresa unica ba-
zata pe blockchain. Ca un prim pas, identitatea persoanei ar fi verificatd de catre
inspectori/institutii selectati (care ar verifica fizic cartea de identitate a acesteia).
Ulterior, de exemplu, in timp ce deschide un cont bancar sau semneaza o politica,
persoana ar trebui doar sa semneze o tranzactie cu acreditdrile sale, pentru a fi
verificata.

Au fost concepute, de asemenea, aplicatii mai complexe, al cédror scop fi-
nal este protejarea datelor personale ale utilizatorilor. Astfel de aplicatii combina
date 1n lant s1 in afara lantului. De fiecare datd cand un utilizator doreste sa acorde
acces la datele sale unei aplicatii externe, utilizatorul isi poate dovedi identita-
tea pe blockchain si poate partaja datele personale legate de adresa ei, care sunt
stocate in afara lantului si criptate. In acest fel, utilizatorul poate decide ce date
trebuie partajate cu aplicatia externa.

Aplicabilitatea contractului inteligent serviciilor notariale

In context notarial, au fost propuse mai multe aplicatii. Unii cercetitori au
propus inregistrarea in Inregistrarile publice blockchain, cum ar fi certificatele
de casatorie. O solutie mai complexa prevede posibilitatea de a exprima dorinta
de a se casatori prin semnarea si trimiterea unei tranzactii la o adresa de contract
inteligent (smart) de cdsatorie. Contractul inteligent (smart) ar putea codifica si
conditii suplimentare care reglementeazad viata de familie. Cuplul ar putea de-
cide chiar sa se bazeze pe contract pentru a-si gestiona bugetul familiei. In ca-
zul divortului, impartirea economiilor acumulate s-ar face automat, cu reducerea
costurilor in procedurile notariale.
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Similar certificatelor de cdsatorie, inregistrarile privind inchirierile si
schimburile de proprietati ar putea fi, de asemenea, stocate pe blockchain. Studii
recente au demonstrat avantajele exploatdrii contractelor smart intr-un context
imobiliar [3]. In primul rand, bazarea pe un registru unic partajat ar putea re-
duce fragmentarea informatiilor (de exemplu, casele de inchiriere/vanzare sunt
de obicei promovate pe o varietate de portaluri). In al doilea rand, identitatile
partilor implicate pot fi usor verificate, impreuna cu istoricul lor anterior. in
al treilea rand, ar putea semna un contract de vanzare/inchiriere bazat pe un
contract smart. In cele din urmi, suma necesara de bani ar putea fi transferata
automat vanzatorului/locatorului.  S-a demonstrat ca bazarea pe un contract
inteligent (smart) pentru achizitionarea proprietatii poate reduce timpul de la
semnarea unui contract de vanzare pana la inregistrarea dreptului de proprietate
de la patru luni la doua zile [3].

Eforturi considerabile de cercetare au fost dedicate protectiei drepturilor de
proprietate intelectuald. Din aceasta perspectiva, au fost dezvoltate mai multe
platforme pentru a le permite autorilor s demonstreze existenta si calitatea de
autor a unui document. Prin valorificarea caracteristicilor blockchain de imuabi-
litate si disponibilitate publicd, astfel de platforme stocheazd hash-ul (rezuma-
tul) documentului Tmpreund cu un marcaj temporal, dovedind astfel existenta
documentului la un moment dat. Alte platforme fac un pas mai departe si se
bazeaza pe regulile codificate in contracte inteligente (smart) pentru a permite
licentierea automata, prin transferul de criptomonede catre autor de fiecare data
cand continutul acestuia este vizualizat/ascultat de public [4].

Domeniul de aplicare al contractului inteligent in arealul
Finantelor

Finantarea si transferurile de bani au fost primele scenarii de aplicatie preco-
nizate in initiativa bitcoin. Deoarece transferurile bitcoin ar putea necesita ceva
timp (in medie 10 minute), au fost concepute si alte blockchain-uri, cum ar fi
Ripple, care se doreste a fi blockchain-ul adoptat de banci si garanteaza un timp
de executare al tranzactiei de cateva secunde [5]. Unele aplicatii interesante au
fost create, concepute si In contextul comertului, un exemplu elocvent dintre ele
este EtherDelta, un schimb descentralizat care este gestionat prin contractele in-
teligente (smart).

Avantajul descentralizarii este ca utilizatorul nu trebuie sa-si furnizeze fon-
durile unei platforme de tranzactionare detinute de o companie; in schimb, banii
sunt stocati pe un contract inteligent (smart), care 11 schimba cu alte jetoane.
Contractele inteligente (smart) au fost, de asemenea, utilizate in loteriile online
si in sistemele de recompensare asemanitoare piramidei. In mod similar, au fost
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folosite in pariurile sportive, pentru a oferi un mediu de pariuri mai transparent si
mai ieftin. Trebuie mentionate si pietele de predictie. Astfel de piete se bazeaza
pe ipoteza ,,intelepciunea multimii”’, conform careia predictiile facute de grupuri
de oameni sunt mai probabil s@ se intdmple in raport cu cele facute de un singur
individ.

Utilizatorii acestor platforme pot face o ghicire despre o aparitie viitoare si,
daca presupunerea lor este corectd, pot primi automat o recompensa, declansata
de un contract inteligent (smart). In acest scop, trebuie remarcat faptul ca aces-
te platforme se bazeaza puternic pe oracole (de obicei mai multe oracole care
adund informatii din diferite surse si iau decizii Tn majoritate) pentru a verifica
aparitia unui eveniment in lumea reala. O aplicatie finald, care a fost conceputa,
sunt fondurile de pensii bazate pe contracte inteligente (smart) [6]. In aceasta
perspectiva, un cetdtean care lucreaza ar putea trimite in mod regulat bani cétre
un contract inteligent (smart), care apoi, cand va veni momentul, ar returna in
mod regulat fondurile de pensii. Contractul inteligent (smart) ar putea produce
automat previziuni, de exemplu cu privire la beneficiile lunare viitoare asteptate,
pe baza contributiilor reale.

Aplicabilitatea contractelor inteligente (smart) in Industrie

Acesta este unul dintre sectoarele in care blockchain si contractele smart ar
putea oferi beneficii largi. Lanturile de productie si de aprovizionare, de exemplu,
ar putea profita de faptul cd blockchain-ul este un registru nemodificat, partajat
la nivel mondial, de mai multe organizatii. Din aceasta perspectiva, diferitii ac-
tori implicati In productia si furnizarea de produse ar putea inspecta sau scrie pe
blockchain date legate de marfuri (prin urmare, informatiile nu ar mai fi fragmen-
tate pe mai multe baze de date). In consecinti, de exemplu, s-ar putea cunoaste,
in orice moment, stdrile actuale si anterioare ale unui produs, avand garantia ca
datele introduse nu au fost manipulate [6] sau urmarirea autorului unui document
(de exemplu, pentru gestionarea jurnalelor de bord de constructie). Acest lucru ar
putea fi deosebit de util in industria aviatiei, unde fiecare componenta a aerona-
vel trebuie urmaritd cu atentie si unde cantitatea de documente pentru a indeplini
aceastd sarcind Intr-un mod ,,traditional” este uriasd [7]. Nu numai industriile,
dar si clientii ar putea beneficia de exploatarea blockchain-ului pentru a stoca
informatii. De fapt, exista mai multe aplicatii pentru inregistrarea marfurilor de
valoare pentru a preveni contrafacerea. Cel mai faimos exemplu este provenienta
si detinerea diamantelor, autentificarea petrecerilor, dar alte bunuri, cum ar fi bi-
letele pentru sport/muzica, electronice si produse farmaceutice, masini, comertul
cu amanuntul si alte produse de larg consum precum lemnul au fost, de asemenea
urmarite.

_ 43 —



In acest context, contractele inteligente (smart) sunt frecvent utilizate pen-
tru a gestiona interactiunea dintre vanzator si cumpdrator, un contract inteligent
(smart) codifica regulile pentru livrarea de pizza. Daca mancarea este livrata cu
intarziere, contractul inteligent (smart) transfera automat inapoi cumparatorului
jumatate din pretul produsului livrat (pizza) [8]. Contractele inteligente (smart)
ar putea fi folosite si pentru a converti automat banii cheltuiti In magazine, resta-
urante etc. in puncte de fidelitate, care ar putea fi apoi schimbate cu reduceri. in
scenariul comertului electronic, solutia prezentata de Monetha se bazeaza pe con-
tracte inteligente (smart) pentru a schimba automat reputatia partilor implicate in
tranzactii (pe baza ,.utilitatii” a fost efectuata tranzactia). O solutie si mai com-
plexa, vizionara este reprezentata de Prophet: aici contractele smart functioneaza
impreund cu inteligenta artificiald pentru a sprijini o economie bazata pe cerere
si potrivirea cererii si ofertei.

In cele din urma, merita remarcat faptul ci blockchain-ul ar putea simplifica
si procesele de audit. De fapt, daca toate tranzactiile dintre companii si persoane
ar fi inregistrate pe blockchain, astfel de procese ar fi mai rapide si mai eficiente,
cu o reducere dramatica a birocratiei [9].

Domeniul de aplicabilitate al contractelor inteligente (smart)
in asigurari

In sectorul asigurdrilor, blockchain-ul ar putea aduce schimbari extraordi-
nare. Ar putea fi utilizat, in special in combinatie cu senzori Internet of Things
(IoT), pentru a imbunatati experienta clientilor si a reduce costurile de operare.
In aceasta perspectivi, contractele smart ar putea codifica regulile pentru o ram-
bursare a daunelor, care ar putea fi declansata de indata ce un oracol detecteaza o
situatie datd, cum ar fi o Intarziere a zborului sau o umiditate sub acoperisul unei
cladiri.

O alta utilizare, care vizeaza reducerea frauda, se bazeazad pe un blockchain
scris de mai multe parti (de exemplu, nu numai companii de asigurari, ci si ofiteri
de politie, personal medical). Inainte de a plati o despagubire sau de a achizitiona
un client, companiile de asigurari ar putea verifica reclamatiile si infractiunile
anterioare. In plus, contractele inteligente (smart) ar putea fi utilizate pentru a
calcula automat riscul unui client si prima aferenta.

Contractele inteligente (smart) ar putea fi, de asemenea, exploatate intr-un
scenariu de asigurare cu plata pe utilizare. Senzorii ar putea fi folositi pentru a
activa sau dezactiva automat acoperirea unei polite, in timp ce inregistrarea de pe
blockchain ar fi o dovada a schimbirii. In cele din urma, contractele inteligente
(smart) ar putea fi elementul cheie pentru a sprijini asigurarea peer-to-peer.
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Aplicabilitatea in domeniul administrarii publice centrale

Mai multe aplicatii pentru blockchain si contracte smart au fost propuse in
context guvernamental. Estonia a propus recent adoptarea blockchain-ului pen-
tru e-Residency, pentru a creste securitatea managementului identitatii [10, pag.
470-481].

Alte aplicatii includ exploatarea blockchain-ului pentru a nregistra perma-
nent voturile cetdtenilor[11] (sau programele politicienilor, pentru a verifica daca
acestia si-au respectat promisiunile). Un sistem de vot bazat pe blockchain ar
putea fi structurat dupad cum urmeaza: cetatenilor care pot vota ar putea primi
un jeton. Pentru a-si exprima preferinta, ar putea trimite tokenul (adicd sa faca
o tranzactie) la adresa portofelului unui politician. Autenticitatea si neschimba-
bilitatea votului ar fi garantate de blockchain. O solutie mai complexa ar fi sa se
bazeze pe contracte smart pentru a crea un sistem de guvernantd autonom [11],
in care cetdtenii ar putea sugera modificari ale legilor existente si ar putea vota
asupra acestora.

In domeniul sanitatii, blockchain-ul ar putea fi utilizat pentru a stoca datele
medicale ale pacientilor, cu multe avantaje. In primul rAnd, comunitatea de cer-
cetare ar putea profita de o baza de date medicale larga pentru a efectua analize si
studii asupra patologiilor existente. In al doilea rand, istoricul medical al fiecarei
persoane ar fi Tnregistrat, Imbunatdtind tratamentele medicale (de exemplu, in
cazuri urgente, un medic ar putea fi alertat despre alergiile pacientului la trata-
mentele date). Mai multe companii investigheaza aceste scenarii, atat in contex-
tul medical, cat si in cel stomatologic. In acest caz, obiectivul este imbunititirea
calitatii sistemelor de sdnatate. Aici, un contract smart conecteaza pacientii si fur-
nizorii de servicii medicale, creand automat cea mai potrivita cale de tratament si
reducand costurile birocratiei tipice procesului traditional.

In scenariul educational, blockchain-ul ar putea fi folosit pentru a inregis-
tra competentele dobandite de cétre cursanti [12, pag. 49]. Avand toatd istoria
lor anterioara stocatd intr-un singur loc (compartit), cursantii ar putea identifica
mai usor competentele care le lipsesc si sd planifice cum sa le obtind, sau pen-
tru a determina locurile de munca pentru care sa aplici. In mod similar, in
scenariul de gestionare a datelor cu caracter personal, fiecdrui cursant ar putea
primi o adresa de portofel, care ar putea actiona ca un container de competente.
in unele cazuri, hash-ul unui certificat poate fi, de asemenea, stocat. Bazandu-se
pe blockchain, frauda cererilor de munca ar putea fi redusa pe scara larga, deoa-
rece personalul de resurse umane ar putea accesa cu usurintd istoricul de formare
anterioard a unei persoane. O alta aplicatie interesantd se bazeaza pe contractele
smart pentru a calcula recompensele care urmeaza sa fie acordate studentilor (pe
baza notelor lor), incurajand astfel invatarea.
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Domeniul Software si Internet de aplicare al contractului
inteligent (smart)

In contextul IoT, blockchain-ul ar putea aduce mai multe beneficii. De exem-
plu, ar putea fi folosit pentru a stoca jurnalele de sistem, facand astfel imposibil
ca un atacator si steargi sau si modifice istoricul evenimentelor. In contextul
internetului, blockchain-ul a fost folosit pentru stocarea numelor de domenii, cu
scopul de a inlocui serverele de sisteme de nume de domenii (DNS) cu altele
bazate pe blockchain [13]. Din nou, in contextul internetului, contractele smart
au fost folosite in cloud. Stocare [14]. In acest scenariu, utilizatorii pot inchiria
spatiu pe hard disk-urile lor, iar un contract smart le-ar oferi automat o rambur-
sare. Sisteme precum acesta impart portiuni din fisierele criptate ale utilizatorilor
intre mai multe noduri de computer si, inainte de a le stoca, isi calculeaza hash-
ul pentru a descoperi dacd acelasi fisier a fost deja stocat in retea (evitand astfel
duplicatele) [14].

In scenariul IoT, blockchain-ul si contractele inteligente (smart) ofer infra-
structura pentru o interactiune sigurd si automata intre dispozitive. De exemplu,
mecanismul criptografic ar putea fi utilizat in timpul autentificarii dispozitivelor
IoT. Scenariile mai complexe se bazeaza pe contracte smart si oracole pentru a
permite aparatelor smart s interactioneze cu lumea reala. In aceastd perspectiva,
o masind de spdlat smart ar putea comanda (si plati automat) piese de schimb
in cazul unei defectiuni. O altd aplicatie este legati de retelele smart. In acest
caz, contractele smart pot permite schimburile automate de energie intre cladiri,
permitand astfel vecinilor sd cumpere/sa vanda energie electrica.

Dupd cum sa mentionat anterior, contractele inteligente (smart) pot permite
crearea de organizatie descetralizatd autonoma (descetralized autonomous orga-
nization DAO), care sunt una dintre coloana vertebrald a economiei de schimb.
Grupuri de indivizi pot coopera pentru a oferi comunitatii bunuri corporale si in-
tangibile valoroase. Comunitatea ar putea decide apoi cum sa evalueze activul si
sa recompenseze creatorul/furnizorul [15]. Aplicatiile existente de economie de
partajare se vor baza in curand pe tehnologia blockchain. De exemplu, mai multe
companii reproduc servicii precum Airbnb, Uber sau Amazon”’s Mechanical Turk.
In cele din urma, trebuie mentionat ci partajarea casei bazata pe blockchain ar
putea beneficia de dulapuri smart care sd permitd accesul numai dupa rezervare.

Consecintele cu impact social al contractului inteligent (smart)

In domeniul social, au fost propuse mai multe aplicatii bazate pe blockchain
pentru a promova bundstarea si a proteja drepturile omului in tarile in curs de dez-
voltare. De exemplu, pentru a creste incluziunea financiard, identificarea bazata
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pe blockchain a fost folosita cu succes. Blockchain-ul va permite, de asemenea,
persoanelor fara conturi bancare sa fie implicate in schimburi de bani, deoarece
toatd lumea poate crea o adresa de portofel pentru a primi/trimite bani. in plus,
comisioanele de tranzactie mai mici pun bazele micro platilor si transferurilor
de bani mai accesibile [16, pag.3]. In cele din urma, contractele smart ar putea fi
folosite pentru urmdrirea fondurilor donatorilor, pentru a se asigura cd ajung la
beneficiarul vizat.

In concluzie afirmam necesitatea aprofundarii studiilor in acest domeniu,
deoarece este un domeniu necesar pentru economia tehnologizata, elaborarea ca-
drului normativ care va fi prielnic dezvoltarii acestui contract, deoarece in actua-
lele conditii acest contract se dezvolta sporadic. Contractele inteligente ne permit
sa automatizam procese complexe Tn mai multi pasi. Credem ca integrarea conti-
nua a blockchain-urilor in domeniul IoT va provoca transformari semnificative in
mai multe industrii, aducand noi modele de afaceri si facandu-ne sa reconsiderdm
modul in care sunt implementate sistemele si procesele existente.
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It is rather unusual to deal with legal history in the context of digitalization
in law, because digitalization is a topic of the present and the future and not of
the past — at least not of the time of Karl Friedrich Adler (1865-1924). During
Adler’s lifetime, just a few proto-digital systems were established: punch cards,
the Morse code, Braille. Adler had no specific connection to any of them (al-
though it is plausible that he sent telegrams and thus used the Morse code at least
indirectly). Thus, this paper does not deal with Adler’s personal experience of
digitalization, but with the role of digitalization for research on Adler — specifi-
cally in finding his own publications.

Biographical sketch

Karl Friedrich Adler was born in Prague in 1865. He studied law at the Uni-
versity of Vienna and habilitated there for civil and commercial law with a mono-
graph on the law auf Austrian storehouses (“Osterreichisches Lagerhausrecht™)
in 1893. In 1898 Adler, who was born into the Jewish community, had himself
baptized. In the same year, he became associate professor for commercial law at
the University of Chernivtsi, Bucovina. The then German-speaking university
had been founded in 1875 was the “youngest” in the Austrian part of the Hab-
sburg empire. In 1902, Adler became full professor and in 1909/10, he served as
president (“Rektor”) of the university.

After World War I Chernivtsi became part of Romania and Romanian was
decreed to be the sole language of instruction at its university. Adler could not
speak Romanian and so he was dismissed by September 1919. He returned to
Vienna and appointed by the Austrian government as professor. However, the
faculty of law at Vienna University would not allow Adler to teach again. In 1916
and 1918, Adler had attacked Joseph von Schey, a Viennese professor for civil
law, sharply in a series of articles dealing with the reform of the Austrian civil
code (ABGB). The law faculty considered these attacks too personal and hence
inappropriate for an academic discussion. Adler appealed against the faculty’s
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decision, but he died in 1924 — before the Austrian administrative court decided
his case.
Adler’s publications

So far, not too much detailed research has been conducted on Karl Friedrich
Adler. However, there is plenty of material on Adler’s life worth to be explored.
The ways to exploit this material are quite different now to what they would have
been some decades ago. The reason for that difference is digitalization.

Adler was a prolific academic author. He published a number of monograph-
ic works and many articles and reviews; some of his works are still cited in com-
mentaries on Austrian civil and commercial law,' but it seems they have not been
examined systematically for quite a while. Examining them is now much easier
than it would have been some decades ago for two reasons. The first reason is that
a large number of library catalogues are available online; the second is that quite
a number of Adler’s publications are available in full text too.

The following bibliography of Adler’s academic writing has been compiled
online by using digital resources only. It is not necessarily complete but it is defi-
nitely quite comprehensive. There were several starting points to do that. One
starting point is worldcat, the world’s largest bibliographic database.” Not all of
the information there is too reliable in detail, but it works quite well for a first
overview. Openlibrary is less useful because it focuses on books and thus usually
lists monographs, but not articles and reviews.? A search in Hathi Trust digital
library results in quite a number of Adler’s publications and a few of them are not
available online elsewhere.*

As Adler started his academic career in Vienna and always worked at — then
— Austrian universities Viennese library catalogues are specifically relevant for
research on him. The electronic catalogue of Vienna university (u:search) in-
cludes most books and articles published after 1931, and thus most of Adler’s
publications are not listed in u search.’ Fortunately, scans of the old catalogues
(some are hand written in large folios, some are card indices) are available on-
line.®

One problem with older library catalogues is, however, that they usually

'E.g. Rudolf Reischauer, § 918, in: Peter Rummel, Kommentar zum Allgemeinen Biirgerlichen Gesetz-
buch, Bd. 1: §§ 1-1089 (Wien *2000), who cites Karl Adler, Zur Lehre vom Leistungsverzug beim Kauf, in:
Zeitschrift fiir das gesamte Handelsrecht 86 (1923) 11f.

2 worldcat.org

3 openlibrary.org

* hathitrust.org

5 Usearch.univie.ac.at; However, some of his works are listed in u:search either because they are avail-
able in digital form (“Bankpolitische Aufsétze”) or because they were borrowed within the past few years
(Any borrowed book is registered in u:search).

¢ bibliothek.univie.ac.at/bibliothekskataloge.html



list only books i.e. monographs by author, whereas they do not list individual
articles in periodicals and anthologies. Fortunately, the old main catalogue of
Vienna University’s main library includes not only monographs but also offprints
from journals.! Thus, this old main catalogue provides a good albeit not complete
overview of Adler’s longer publications.? The law faculty’s has another catalogue
that might include even more of Adler’s publications, but this catalogue is unfor-
tunately not available online.

The online catalogue of the Austrian national library (Ostereichische Na-
tionalbibliothek — ONB) does not include too many of Adler’s works, but the
national library offers one resource that is most important to analyze his output
online: AustriaN Newspapers Online (ANNO).* ANNO is a huge online collec-
tion of scanned newspapers and journals and fortunately, it includes two journals
that regularly published articles by Adler’ In addition, Adler published a few
articles and reviews in other publications, which are available via ANNO.¢

There is just one more resource which is as important to access Adler’s pub-
lications online as ANNO: the digital libraries connected (DLC)’ of the Max
Planck Institutes which include several collections of the Max Planck Institute
fiir Rechtsgeschichte und Rechtstheorie (Max Planck institute for legal history
and legal theory). Two of these collections contain several of Adler’s publica-
tions: The collection of “Privatrecht” (Private Law)® and the collection of “Juris-
tische Zeitschriften des 19. Jahrhunderts” (19th century Legal Journals).’

The Privatrecht collection contains just three works by Adler but they are
especially important, because two of them are monographs.'® The journal collec-

! katzoom.univie.ac.at/ubwdb/cgi-bin/katzmf.cgi?katalog=1 & faktor=3

2 katzoom.univie.ac.at/ubwdb/data/nka/m001/z001/h005/¢0000452.gif;

katzoom.univie.ac.at/ubwdb/data/nka/m001/z001/h005/e0000453.gif;

katzoom.univie.ac.at/ubwdb/data/nka/m001/z001/h005/e0000454.gif

* onb.ac.at

* anno.onb.ac.at

> “Allgemeine Osterreichische Gerichtszeitung (Austrian General Court Paper) published weekly (in
Adler’s time; it was published daily in 1851, every other day from 1852 to 1863, twice a week from 1864 to
1885, once a week from 1886 to 1918 and — usually — bi-weekly from 1918 to 1938) in Vienna from 1850
to 1938 and “Zeitschrift fiir das Privat- und 6ffentliche Recht der Gegenwart” (Journal for Contemporary
Private and Public Law) published from 1874 to 1916 and usually called “Griinhuts Zeitschrift” (Griinhut’s
Journal) because of its founder and editor-in-chief Carl Samuel Griinhut.

¢ E.g. ,Juristische Bldtter (Legal Papers), ,,Der Tresor — Zeitschrift fiir Volkswirtschaft und
Finanzwesen® (The Safe — Journal for Macroeconomics and Finance); ,,Zentralblatt fiir die Juri-
stische Praxis® (Central Paper fiir legal practice); ,,Zeitschrift fiir Volkswirtschaft, Sozialpolitik
und Verwaltung* (Journal for Macroeconomics, Social Policy and Administration).

" Dlc.mpg.de

8 dlc.mpg.de/partner/mpilhlt/search/-/-/1/-/DC%3 Ajuristischezeitschriftendes 1 9jahrhunderts

°dlc.mpg.de/partner/mpilhlt/search/-/-/1/- /DC%3 Aprivatrechtliteraturquellenzumprivatundzivilprozess
rechtdes19jahrhunderts

10" Das osterreichische Lagerhausrecht” und ,,Zur Entwicklungslehre und Dogmatik des Gesellschafts-
rechts®; the third (,,Realcontract und Vorvertrag®) is an offprint of a journal article.



tion contains three journals with several articles by Adler,' although none of them
includes as many of his publications as the two journals available via ANNO.

All the other online ressources include just a few of Adler’s publication.
Searching the internet archive? fiir ,,Karl Adler results in just one hit,® but the
internet archive offers a bit more. Adler authored two articles in lexica that are
available at the internet archive.* However, one has to know that Adler was one
of the authors of these lexica, because the internet archive does not identify all
the contributors and thus does not show the lexicon as a result in a search for Karl
Adler.

JSTOR,’ the large US digital library especially for journals, contains just one
of Adler’s own articles,® one of his reviews and two reviews of one of his books.’
These reviews are quite interesting, because they were published in an American
and an Italian journal and thus show that at least some of Adler’s works were
noticed internationally.® Digizeitschriften,” the German counterpart to JSTOR,
also contains just one article by Adler and a review of one his books — both in the
same journal.'®

Duncker & Humblot has reprinted one collection of Adler’a articles and
published this collection online, too,'" and one article in an anthology is available
at the digital collections of the Bavarian State library (BSB).!? Even the Digital
Archives of Russia contains the full text for one of Adler’s monograph that is not
available online elsewhere."

Adler published at least five monographs, including his inauguration speech
as president of Chernivtsi University in 1909. The full texts for three of these
monographs are available online, as well as reviews on four of them. Adler edited
one volume of legal texts. The full text of this volume is not available online, but
two reviews are.

! Archiv fir birgerliches Recht” (Archives for Civil Law); ,,Deutsche Juristen-Zeitung® (German
Lawyers Paper) und ,,Jahrbiicher fiir die Dogmatik des biirgerlichen Rechts* (Yearbook for Civil Law Dog-
matics).

2 Archive.org

3 An offprint of ,,Studien zur Lehre von dem Werthpapieren und von dem Wechsel*.

* Conrad, Elster, Lexis, Loening, Handworterbuch der Staatswissenschaften; Mischler, Ulbrich (Hgg.),
Osterreichisches Staatslexikon.

5 Jstor.org

¢, Kaufbegriff und Werklieferungsvertrag im Handelsrecht*.

7, Kapitalzins und Preisbewegung®.

8 “The American Economic Review”; ,,Rivista Internazionale di Scienze Sociali e Discipline Ausiliarie®
(International Revue of Social Sciences and Auxiliary Disciplines).

° Digizeitschriften.de

10 “Jahrbiicher fiir Nationalokonomie und Statistik” (Journal of Economics and Statistics).

11 _Bankpolitische Aufsitze”; www-wiso-net-de

12 Geschichte der 6sterreichischen Land- und Forstwirtschaft; daten.digitale-sammlungen.de/~db/0007/
bsb00074235/images/index.html

13 Kapitalzins und Preisbwegung®; https://cdn.ruarxive.org/public/minfin/0847.pdf
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Adler also contributed at least two articles for lexica and both of them are
available online. Interestingly Adler also published a review of one the lexika,
the “Osterreichisches Staatslexikon”.There are minimum four contributions by
Adler to anthologies (Festschriften). Just one of them is available as full text on-
line, but tables of contents for the other ones can be found online.

Right at the moment 48 scientific articles by Adler can be traced. 32 full
texts are available online. Finally, full texts for 30 reviews by Adler are available
online right now. It is quite probable that Adler wrote more reviews, which are
not (yet) available online.

The general impression is that more than the half of Adler’s academic output
is available online and can be analyzed almost anywhere in the world as along
as one can access the internet. That would have been quite different just a few
decades earlier, and hopefully (and likely) a higher percentage of Adler’s works
will be available online within the next few years in the next few years. Thus,
digitalization has changed the possibilities for research on Karl Adler quite a
bit.
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Abstract: The main factor influencing world politics in the late twentieth and early
twenty-first centuries is digitalization. Without considering its essence, causes, main
forms and possible consequences for the world system, the analysis of modern world
politics and security policy will be at least incomplete. The new quality of digitaliza-
tion — globalization — consists not only in the fact that the level of interdependence and
mutual vulnerability of states is increasing. In fact, the internal sovereignty of states
is weakening in a growing range of political directions. Globalization limits the field
of activity of the governments of individual countries in terms of the possibility of the
sovereign formation of their societies, the isolated solution of problems affecting the
national territory.
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In the conditions of martial law, there is an urgent need to develop effec-
tive security solutions in the economic sphere to restore economic activity, fight
against poverty and unemployment, provide sufficient financial support for the
army, overcome the migration crisis, etc. Analysing the experience of minimiz-
ing the consequences of the economic crisis caused by the COVID-19 pandemic,
it is worth noting that despite all the losses from quarantine restrictions, in many
ways the national economy of Ukraine has undergone a rapid transformation
on the basis of distancing, digitalization, outsourcing and cervitization, and the
developed infrastructure system, in particular, mail, mobile Internet, online bank-
ing — agreed that in today’s conditions, in many respects, it allows maintaining
economic activity and promptly responding to numerous challenges in the condi-
tions of martial law. That is why, when considering the economic threats caused
by war and martial law, the high level of risk of activity, it is worth turning to
recent experience and evaluating the mobility potential and extra budgetary re-
serves of the Ukrainian economy, as well as the possibilities of preventing and
countering modern threats.

The situation inside the Ukrainian-russian war is one of the most important
“gravity centres” of global politics. The configuration of the world in the coming



century, as well as the position of Ukraine in Europe and in the world as a whole,
depends on the unity of the transatlantic partners or a split between them. Part-
nership with both the US and the EU is extremely important for Ukraine and has
its own long history and modern specifics. At the same time, Ukraine needs the
progressive development of both complexes of relations without opposing one of
them to the other. Such an approach and general understanding can be traced in
the works of leading foreign researchers (Burwell F. G., Fleck J.!, Pollitzer E.?
etc)

The restrictions of both regimes — the state of emergency during the pandemic
and the martial law — led to the emergence of similar threats and challenges to the
economic security of the state, caused by the inability of employees to perform
their duties due to objective reasons, such as a threat to life, an increase in budget
costs and reduction of business activity. The threat to people’s lives, brutal mea-
sures to preserve it, restrictions on rights and freedoms, business opportunities,
general economic stagnation, falling incomes, reduced access to education and
retraining are common threats to the economic security of the state during war-
time and during a pandemic. However, unlike a pandemic, in a state of war these
problems are exacerbated by the possibility of real destruction of assets, the need
for logistical restructuring of business taking into account the limitations caused
by hostilities. Given the presence of common threats, it is worth paying attention
to the experience and reserves that were discovered during the pandemic in order
to minimize new threats in wartime conditions.

Digitization processes gradually began to be implemented in the world with
the second wave of powerful informational changes in the 70s and 80s of the 20™
century. In the 90s of the 20™ century, scientists began to develop the idea that
machines and people will introduce a new form of interaction and communica-
tion with the help of various technical devices. The pace of technological innova-
tion in the last decades of the 21 century is impressive, and their consequences
are inevitable part of modern society.’ The intensive use of information and com-
puter technologies has acquired a global character at the current stage of social
development. A powerful wave of computerization influenced the emergence of
new goods and services, connected systems structurally entered education, gov-
ernance, business, technology, created new jobs, fundamentally changed human
behaviour, social norms, etc. The transformation of the world into a single infor-

' Burwell F. G., Fleck J. The Next Phase of Digitalization in Central and Eastern Europe: 2020
and Beyond. Feb. 1, 2020. https://www.]stor.org/stable/resrep26698

2 Pollitzer E. Creating a better future. Journal of International Affairs. Vol. 72, No. 1, THE
FOURTH INDUSTRIAL REVOLUTION (Fall 2018/Winter 2019), pp. 75-90.

? Digitalization will transform the global economy. International Institute for Applied Systems
Analysis (ITASA). Oct. 1, 2018. https://www.]jstor.org/stable/resrep24555
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mation space, the constant increase and updating of information presented in
various forms, give reason to consider the learning process in general as a pro-
cess based on the search for information, its comprehension and processing.

Since 2019, Ukraine has been actively digitalizing at the official state level
with the introduction of the “state in a smartphone” program, the main task of
which was and remains the receipt of services in electronic form, the modern-
ization of the processes of obtaining information services provided by state au-
thorities and local self-government bodies to broad segments of the population
in the so-called one-click method.

The Ministry and the Digital Transformation Committee have developed
and implemented many effective initiatives, including: E-notary, E-property,
E-permit, E-school, E-social protection, etc.

In the conditions of martial law, the Ministry of Digital, executive and lo-
cal self-government bodies continue to improve, implement and restore digital
projects. A particularly important event was Ukraine’s acquisition of the status
of a candidate for EU membership and joining the “Digital Europe” program,
within which Ukraine will be able to submit applications for financing digitiza-
tion projects and their scaling. According to the Minister of Digital Transfor-
mation of Ukraine, M. Fedorov, Ukraine in the conditions of war continues to
wage a successful struggle on the physical and digital fronts (for example, such
initiatives as the IT army, crypto fund, digital blockade, Starlink, etc.)

Along with this, the IT sector is developing and continues to function suc-
cessfully in Ukraine, which fulfils contracts, exports its own services, provides
foreign exchange earnings, and also supports the Ukrainian economy (only in
the first quarter of 2022, the IT sector provided a record quarterly revenue of 2
billion dollars for all years of its existence export)

According to the joint analytical report of the World Bank, the Government
of Ukraine and the European Commission dated 09/09/2022 “The Rapid Dam-
age and Need Assessments (RDNA)”,! the cost of direct damage in Ukraine as
of June 1 in according to the report is 97 billion dollars. USA. Ukraine needs
349 billion dollars. USA for the restoration and development of infrastructure,
production and social sector, which is 1.5 times higher than the GDP of Ukraine
in 2021. Over the next 36 months, Ukraine needs about 105 billion dollars.
USA to restore the systems of education, health care, infrastructure and prepare
for winter

As of August 23, during the six months of the ussian federation’s full-scale
invasion of Ukraine, according to IOM, the number of internally displaced per-
sons (IDPs) has increased again to 6.9 million. The Ministry of Digital Trans-

!https:/reliefweb.int/report/ukraine/rapid-damage-and-needs-assessment-rdnaaugust-2022-enuk



formation has developed new state services for IDPs on a single portal. Among
them, services for registering internally displaced persons, receiving payments
for IDPs, finding a job, starting your own business, obtaining the status of a
candidate for adoption, starting a family, having a child, increasing the level of
digital literacy through educational miniseries and many others.

In contrast to a pandemic, the economic consequences of martial law are
much larger, so the decline in GDP in 2022, according to various estimates,
may range from 20% to 45%, which indicates the need to attract much larger
reserves than those used during 2020-2021. Therefore, it may take decades to
restore the lost economy, infrastructure, and investment attractiveness.

With each subsequent month of the war, the threat of unemployment in-
creases due to the physical destruction of enterprises and entire industries, a
decrease in the volume of foreign trade activity, the unfolding of a spiral of
poverty due to a decrease in purchasing power, demand, access to investment
resources, the attractiveness of entrepreneurial activity, its possibility and avail-
ability etc. Separately, it is worth noting that due to the military operations on
the territory of Ukraine and the temporary occupation of certain territories, the
industries that provided the highest indicators of Ukraine’s exports, namely:
the agricultural sector and metallurgy, are experiencing the greatest losses. This
is due to the temporary occupation of parts of Luhansk, Donetsk and a number
of other regions of our country, burdened by the remoteness of logistics and
infrastructure, which in general threatens a global humanitarian crisis.

Under such conditions, the field of information technologies is the most
stable and promising from the point of view of ensuring the economic security
of the state. But with an increase in the number of people willing to join it, a
decrease in wages, a decrease in business activity in Ukraine, state support for
the IT industry must be ensured, taking into account the growth of digital crime
in the conditions of information warfare.

Thus, the products and approaches of the digital state are gradually adapt-
ing and transforming to the new challenges and realities of martial law at the
local, national, and international levels. Ukraine in the conditions of war con-
tinues to fight for independence on the physical and digital fronts. Changes are
taking place in the sphere of providing administrative services, in the spheres
of politics, economy, education, and culture etc. Such changes and processes
require taking into account many factors, including economic, demographic,
psychological, educational, cultural.
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Abstract: in the report it is proved that the modern period of social development,
reflected in the system of reforms of a political, economic, and social nature, requires the
adaptation of legal problems that will arise on the one hand when using digital technolo-
gies, taking into account the advantages in the economic sense, on the other - guarantee-
ing with the help of the entire civil-law toolkit effective protection for the realization
of property and personal non-property rights. It was stated that not the last role in this
should be played by the state, whose task, in the form of legislative bodies, is the forma-
tion of new civil law structures in such a way that they can naturally correlate (combine)
with the basic elements of the mechanism of civil law regulation, that is, in the legisla-
tive process it is necessary to use balanced paradigm of balance and flexibility.
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In the conditions of the strengthening of globalization processes and the
dynamic penetration of information and communication technologies into all
spheres of life of a person, society, business entities, civil law as a branch of law
cannot ignore the rapid development of new technologies, despite the fact that
“as a whole, the Civil Code of Ukraine continues to preserve the importance of
the core act in that part of the domestic legal system that regulates private law
relations” [1, p. 40].

There are 200 independent states, thousands of different cultures and lan-
guages in the world. But digital technologies, which caused the fourth indus-
trial revolution, know no borders. The world is entering a new industrial era,
which is characterized by such rapid development rates that society has not yet
known. Ukraine, like most countries that stimulate the development of the digital
economy, is forming an appropriate base, a strategy that aims to create favorable
conditions for the development of an information society with a market economy
... and the creation of many opportunities for meeting needs and free personal
development [2].



The strategy for the development of the information society in Ukraine, ap-
proved by the order of the Cabinet of Ministers of Ukraine dated May 15, 2013
No. 386, appeals with such definitions as: e-democracy, e-economy, e-culture,
information infrastructure, etc. Against the background of such a general edu-
cational trend, an adequate understanding of what is happening, a rethinking of
the purpose and tasks of civil law as a field, which form the basis of its legal
regulation, is necessary. Therefore, it is necessary to re-ask a number of general
questions, the answers to which seemed to be self-evident.

In the conditions of the development of the information society, it is neces-
sary to take into account those factors that are naturally inherent in civil law as
a field: subject, method, functions, principles of legal regulation, etc., “without
which it is impossible to create law and improve legal regulation” [3, p. 12]. How
will civil relations based on legal equality, free expression of will, and property
independence of their participants react to the “digital era”.

Today, the question is not whether the so-called revolutionary changes caused
by digital technologies will affect civil relations, but how exactly they will affect
them. After all, the globalization processes that lead to the introduction of digital
technologies create a new environment for legal regulation and require appropri-
ate legislative decisions. However, despite everything, one thing is certain: a new
model of relations in the field of property and personal non-property rights is
developing, which carries both new challenges and corresponding threats.

The development of digital technologies is associated with the formation of
new ethics, new morality in relationships between people, which creates not only
a number of legal, but also moral and ethical problems, therefore it is a huge chal-
lenge for the legal system as a whole. It should be noted that digital technologies
should not affect in any way those conceptual foundations and foundations that
have formed historically and carry continuity into civil law as a branch.

The question arises: will the civil legislation be able to protect the rights of
subjects of civil legal relations through significant and fundamental changes?
One thing is certain: digital technologies will change the nature of relationships
between people in the realization of property and non-property rights, will change
the “civil landscape”, which will lead to changes in all spheres of social life as a
whole. Over the last decade, digital technologies have changed the way business
is conducted in various industries. The development of digital technologies has
provided new levels of efficiency in almost all industries.

In 2016, the International Organization for Standardization (ISO) created
a committee to develop an international standard for blockchain technologies.
Blockchain allows you to automate transactions without using a third party; is a
distributed system of consensus and trust; is an infrastructure that provides au-



thentication. All operations are carried out in the same environment and can be
easily tracked by checking the corresponding addresses, has a feature of immuta-
bility and stability of information, which means the impossibility of changing or
deleting records provides access to the registry of any subject.

Digital signatures have gained even greater recognition. For example, any
electronic signatures must meet specific security requirements under American
and European law. The power of digital signatures is obvious, because digital
signatures attached to a document ensure its security because it cannot be cop-
ied. Security is the main priority of the E-contract. Through digital signatures,
domestic, national and international subjects of contracts can conclude a contract
on easier terms and speed up the process of signing it.

Technology has changed the way contracts are managed and archived. Im-
plementing digital signatures allows partners to know that their counterparty has
the latest technology when it comes to signing a contract. Gains appropriate up-
dating, in the digital age, and protection of personal non-property rights. This is
explained by the amount of information that a person independently publishes,
first of all, on the Internet, and the collection and systematization of the database
of citizens as business entities by enterprises, institutions, and organizations.

However, there are corresponding problems in the aspect of what informa-
tion is considered to be transferred by the person himself for the processing of
personal data. The problem is of a fundamental nature, and its solution requires
new legislative approaches. What is needed is not patching of holes, but con-
crete steps to improve civil legislation, adopted taking into account the legislative
norms of those industries that naturally fall under the influence of civil law norms
and vice versa.

Digital technologies could not affect relations arising from the results of in-
tellectual activity and means of individualization of goods, works, services, and
legal entities. After all, in the conditions of the development of digital technolo-
gies, which determine the digital economy, the issue of intellectual property pro-
tection is strategic, since the protection of the latter stimulates the development
of patent activity of subjects of civil legal relations. Despite the fact that today
much attention is paid to the problems of legal protection of intellectual property
and its protection takes on the role of one of the most important factors of politi-
cal and economic relations and economic security both in the middle of every de-
veloped country and in international relations [4], of course, one thing is that the
methods of protecting rights to the results of intellectual activity established in
the Civil Code of Ukraine, in the conditions of the digital economy, need further
improvement in terms of simplifying the procedure for the authors of the results
of intellectual property. After all, “the presence of a modern, internationally rec-



ognized system of intellectual property is a necessary element for achieving high
economic and social development of any state.

The protection of intellectual property promotes the use and further develop-
ment of inventive and creative talents and achievements, supports and preserves
the national potential in the field of intellectual activity and attracts investments,
stabilizing the economic situation...” [4], therefore, to implement the idea of cre-
ating a more effective intellectual property management system, not only appro-
priate computing power, but also balanced, economically, legislative decisions.

The modern period of social development, reflected in the system of reforms
of a political, economic, and social nature, requires the adaptation of legal prob-
lems that will arise on the one hand when using digital technologies, taking into
account the advantages in the economic sense, on the other - guaranteeing with the
help of the entire civil-law toolkit effective protection for the realization of property
and personal non-property rights. Not the last role in this should be played by the
state, whose task, in the form of legislative bodies, is the formation of new civil law
structures in such a way that they can naturally correlate (combine) with the basic
elements of the mechanism of civil law regulation, that is, in the legislative process
it is necessary to use balanced paradigm of balance and flexibility.
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Abstract. In the article author declared that in the digital era, the digitization of
civil-law relations and institutions, among which arbitration occupies an important
place as an effective way of resolving commercial disputes, is an objective process
that will simplify procedures and save time and funds. Obviously, online proceedings,
hearings and meetings will not replace the offline format, but they have every chance
to become an even better addition to the arsenal of official communication in the field
of resolving commercial disputes between foreign partners. Also it is pointed that In
the context of globalization of the modern world, commercialization and convergence
of legal systems, businessmen who do business in different regions of the world are
looking for new more mobile and effective means to resolve disputes, which would
allow not only to save time, but also to qualitatively resolve the dispute on accept-
able terms for both parties. It has long been necessary to recognize that international
commercial arbitration is such a means. It is this alternative means of resolving com-
mercial disputes, which is permeated with the principle of autonomy of the will of the
parties, gives broad opportunities for the parties to choose the place of arbitration, lan-
guage, rights on the basis of which the dispute will be resolved, as well as the arbitra-
tors themselves. Undoubtedly, such opportunities place arbitration in a more favorable
position in relation to the state court, where the parties must be aware of the law of the
forum, speak the language of the proceedings and follow the clearly procedural rules
of the state of the dispute.

Keywords: digitalization, arbitration, commercial disputes, online arbitration, of-
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In the context of globalization of the modern world, commercialization and
convergence of legal systems, businessmen who do business in different regions
of the world are looking for new more mobile and effective means to resolve
disputes, which would allow not only to save time, but also to qualitatively re-
solve the dispute on acceptable terms for both parties. It has long been necessary
to recognize that international commercial arbitration is such a means. It is this



alternative means of resolving commercial disputes, which is permeated with the
principle of autonomy of the will of the parties, gives broad opportunities for the
parties to choose the place of arbitration, language, rights on the basis of which
the dispute will be resolved, as well as the arbitrators themselves. Undoubtedly,
such opportunities place arbitration in a more favorable position in relation to the
state court, where the parties must be aware of the law of the forum, speak the
language of the proceedings and follow the clearly procedural rules of the state
of the dispute. However, it is impossible to put an end to the benefits of arbitra-
tion. Given the mobility and flexibility of this way of resolving a dispute, it is
possible to lead to other amenities and opportunities for the parties. In particular,
it is about online arbitration, which has recently enjoyed incredible popularity.
One of the reasons for this situation is the intensive development of informa-
tion technology, which expands people’s capabilities. Also, a kind of catalyst for
these events can be recognized COVID-19, which has made significant changes
in commercial legal relations, forcing entrepreneurs to look for the latest atypi-
cal ways to resolve disputes, which would allow to continue cooperation and
develop international trade accordingly.

Despite the tendency to increase the number of online arbitrations, this issue at
the level of legal doctrine is quite unexplored. In most scientific papers on commer-
cial arbitration (to the example of domestic scientists - B. N. Komarov, O. D. Krup-
chan, M. M. Malsky, I.G. Pobirchenko, Y.D. Prytyki, T.V. Slypachuk, G.A. Tsyrata,
etc., and foreign - G. Blanke, K. Gilles, I. Grayson, P. Mauda, R. Meyren, P. Heitz-
mann, A. Fiaggio, and a number of others), are raising questions about the organiza-
tion and arbitration of offline arbitration and a rather fleeting mention of the online
procedure. We believe that this state of affairs is unacceptable and these issues, given
their relevance, require more meticulous attention from scientists.

First of all, it should be noted that there is no definition of «online arbitra-
tion ». This definition can be formulated by clarifying the general and specific
features of online arbitration.

Considering that, according to the basic parameters, offline and online arbi-
tration are similar legal phenomena, we propose to outline the general features
of arbitration.

(1) Arbitration — is a non-governmental jurisdiction body. Accordingly, it is
not created by the state, but solely on the basis of the mutual consent of the par-
ties to the dispute, which is executed in the form of an arbitration agreement.

(2) Arbitration is based on the principle of the autonomy of the will of the
parties - lex voluntatis, starting from the stage of concluding the arbitration agree-
ment and ending with the stage of rendering, recognition and execution of the
arbitration award.
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(3) The composition of the arbitration is formed by the parties themselves,
as well as the place of arbitration, the language and right of the arbitration process
are determined by the consent of the parties to the dispute. Arbitrators may act as
amicable mediators ex aequo et bono on the basis of justice and goodness.

(4) The confidential nature of the arbitration process.

(5) Indisputability of arbitration decisions.

(6) The existence of a number of international treaties, agreements and con-
ventions that determine the basic principles of recognition and enforcement of
foreign arbitration awards, to which most foreign states are parties. This greatly
facilitates the procedure of recognition and execution of arbitration decisions, al-
lows to more quickly reach a logical conclusion and exhaust the conflict between
the parties.

In view of such general features of the arbitration procedure for resolving
commercial disputes between participants in international trade, it can be stated
that this means of resolving disputes is currently the most flexible, fast, cheap
and enforceable. Such advantages of arbitration make this institution of private
international law quite attractive for use between businessmen. Therefore, we
believe that in this direction that alternative methods of conflict resolution will
be developed in the future.

Taking into account the following characteristics of arbitration, most sci-
entists give the following definition of this concept: arbitration is a method of
resolving disputes in which the interests of two or more parties are present, where
the decision is made by one or several persons - an arbitrator or arbitrators who
have received the authority to do so as a result of a private contract, and not from
the state, and who must follow the procedure and make a decision on the case on
the basis of such a contract.

Thus, according to Y. Prytika, arbitration should be considered as a form of
private justice, which is based on a specially concluded agreement between the
parties, where the arbitrator is given powers similar to those of a judge; at the
same time, these powers derive from the agreement between the parties [3, p.
44-47].

Another domestic scientist V. Komarov emphasizes that arbitration is a non-
state court whose source of law enforcement activity is the agreement of the
parties, and not the order of the law, which excludes the jurisdiction of the state
court to consider a specific case within the framework provided by the agreement
[1, p. 32].

For his part, H. Born emphasizes that arbitration is a means by which a dis-
pute is resolved by a disinterested person who is not a representative of a state
body, in accordance with a voluntary agreement of the parties [4, p. 1].
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If we take into account the specifics of online arbitration - consideration of a
dispute online, then in fact all these definitions are suitable for its definition.

Thus, online arbitration can be defined as a non-state court, the main purpose
of which is to consider and resolve an international commercial dispute on the
merits online in a defined procedural form by issuing a binding decision for the
parties.

The convenience of the online procedure suggests, but is it possible to aban-
don the offline arbitration procedure altogether? To clarify this issue, it is neces-
sary to outline the risks that may arise when applying for online arbitration.

First, it concerns technical problems that can lead to inconvenience, viola-
tion of the regulations for the speeches of the parties’ defenders, interruption of
hearings, etc., which in principle is very important, as it can lead to a violation
of ensuring the equality of the parties when defending their position before the
arbitration panel.

Secondly, the lack of an emotional connection with the arbitration panel and
other participants in the arbitration process, limitations in the use of gestures and
psychological pressure from communicating with one’s own computer can, to a
certain extent, negate the oratorical abilities of lawyers.

Thirdly, given the existing laboratories of so-called cyber spies that intercept
commercial secrets, production secrets, it will not always be possible to ensure
the confidential nature of online hearings.

Fourthly, the questioning of witnesses is also a significant problem (at the
same time, it should be recognized that, with normal organization, hearing a wit-
ness online can be a good way to fight the delay of the process or reduce the cost
of arbitration [2]). However, there are significant advantages of online arbitra-
tion compared to the offline procedure, among which experts primarily point to
speed, cheapness and convenience. It can be assumed that in the future, thanks to
the even greater development of information technologies, and for this humanity
already has all the opportunities and resources, merchants will more often use the
possibilities of online procedures.

So, on the basis of the above, we can conclude that in the digital era, the
digitization of civil-law relations and institutions, among which arbitration oc-
cupies an important place as an effective way of resolving commercial disputes,
is an objective process that will simplify procedures and save time and funds.
Obviously, online proceedings, hearings and meetings will not replace the of-
fline format, but they have every chance to become an even better addition to the
arsenal of official communication in the field of resolving commercial disputes
between foreign partners.
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Abstract: The everyday spread of information technologies in the life of society
plays a significant role in the field of civil legal relations. The activity of any citizen in
the virtual space is currently regulated by traditional norms of civil law, adapted for the
regulation of this type of relationship, but outdated in modern technologies. Civil legal
relations, as the most dynamic sphere of social relations, are in a constant process of
adapting them to the realities of today. The influence of digital technologies requires
the development of modern civil law regulation with the help of digital technological
platforms, new types of digital services, civil law subjects. Wide use of modern digital
technologies and technical capabilities contributes to the formation of a new technologi-
cal environment of regulation and at the same time actualizes the problem of adaptation
of civil law regulation to the possibilities of using digital technologies, legal protection
and the use of modern results of intellectual activity in the field of digital technologies.
The work conducts a theoretical and legal study of the use digital technologies in civil
law, in particular in the regulation of civil legal relations. The application of the latest
digital technologies in connection with the strategic orientation of the global and domes-
tic development of the digital economy, the digitalization of various spheres of activity
has caused a growing scientific interest in general theoretical and scientific-practical re-
search, including in the field of legal regulation of property turnover with the help of dig-
ital technologies. Modern prospects for the development of civil law are largely related
to the use of digital technologies in the field of property relations and are determined by
the awareness of the effectiveness of the application of the model of civil law regulation
of digital rights and the possibilities of civil circulation of digital technologies.
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In the conditions of the new realities of today, the rapid development of sci-
ence and technology caused the transition from an industrial to an information
society, as a result of which the question arose about the large-scale introduction
and use of digital technologies both in everyday life and in commercial activities,



as well as in the activities of subjects of power. Such technologies, being a dy-
namic factor, lead to the development of digitalization, which was the result of the
expansion of the use of modern digital technologies in various spheres of social
relations of people. Law as a regulator of social relations must reflect changes in
these relations and respond to the emergence of new legal relations, because at the
same time the scope of legal regulation is expanding to include relations that arise
in virtual space. The use of digital technologies in the field of civil legal relations
is not an exception. The introduction of digital technologies into civil circulation
necessitates the development of a legal array in the field of regulation of contracts
that mediate their circulation. Their peculiarity as an object of civil rights is due to
the duality of their legal nature: on the one hand, digital technologies have prop-
erties that allow them to be classified as things and apply to legal relations in the
sphere of their circulation the norms of property and obligation law, and on the
other hand, they act as objects of intellectual property law, which are covered by
property and personal non-property rights of a person [3, p. 3-5].

The legislative definition of digital technologies is reflected in such norma-
tive legal acts as: Law “On Electronic Commerce”, Law “On Electronic Docu-
ments and Electronic Document Management”, Law “On Protection of Informa-
tion in Information and Communication Systems”, etc. [6;7; 8].

In turn, the civil-law model of regulation of digital civil turnover is a way of
regulating relations with the norms of civil law regarding the emergence and rec-
ognition of digital rights, their disposal in property civil turnover, as well as the
formation of methods of disposal by subjects of digital civil turnover of authentic
digital objects of civil turnover with the direct application of digital technologies.
The civil law model provides for the application, based on the general principles
of civil law and special principles of digital circulation, of the entire arsenal of
legal means of civil law, including the institutions of subjective civil rights, civil
law contract, property liability, representation and others [5].

In the legal literature, the concept of digital technologies is defined as a
legally regulated and organized process of application by state bodies and local
self-government bodies, other subjects of public management of computer and
other electronic computing equipment, software, information and communica-
tion networks and other digital means for the purpose of collecting , recording,
processing, storage and distribution of legal information, as well as creation of
documents in electronic form. In turn, the law in the field of informational rela-
tions should be understood as a type of awareness of subjects and the degree of
informatization of society, which reflects the informational needs of social devel-
opment, which is basically formed in the process of repeated social relations and
is recognized and protected by the state.
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The development of the latest information technologies led to the emergence
of new objects of civil rights. One of the most common objects from the field of
digital technologies is digital information - its essence is expressed in a dual legal
nature, according to which digital content has the characteristics of both things
and intangible goods, which are covered by property and personal non-property
rights of the author, which leads to the need to clearly enshrine in legislation the
concept of digital content, its classification, as well as the definition of exclusive
rights corresponding to its author, supplier and consumer, among which digital
content occupies a prominent place.The different content of digital content leads
to differences in the legal nature, which leads to the need to formulate a definition
and develop an effective mechanism for legal regulation of the circulation of dig-
ital information as an object of civil rights. In addition to the emergence of digital
information as a new object of civil legal relations, today electronic money is also
an object of civil rights, because it performs the function of a means of payment
and is a monetary obligation of the person issuing it. The given examples are not
exhaustive and testify to the application of digital technologies in the field of civil
legal relations, which makes the further need for such research urgent [2].

It should be noted that digital technologies have caused the emergence and
development of such objects of digital circulation as legal Internet platforms,
which allow any person to prepare online simple legal documents (claims, re-
quests), and also provided the possibility of conducting online auctions for pro-
viding legal services and online mediation. In addition, artificial intelligence and
modern robotics allow for quick analysis, systematization and forecasting of
court decisions regarding various categories of civil cases. An important aspect
is that the field of application of digital technologies in civil law is, first of all,
settlement obligations, and the field of providing financial services in the field of
credit and monetary relations. There is an active application of new technologies
in the banking sector using the banking business model of online services and
mobile banking.

Also, the use of digital technologies in civil legal relations ensures the transfer
of property rights in the form of a digital form, the formation of digital circulation
as a special form of civil legal relations. Digitization involves the establishment
(recognition) of property rights in electronic form, namely: the electronic form
of concluding and executing agreements, exercising the rights and obligations of
subjects of civil legal relations, the availability of various methods of electronic
protection of property rights [4].

In turn, in addition to the above-mentioned influence of digital technologies,
it is worth noting that in the digital age, the protection of personal non-property
rights is gaining relevance, which is explained by the amount of information
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that a person independently publishes, primarily on the Internet, and the collec-
tion and systematization enterprises, institutions, organizations of the database
of citizens as business entities. There are corresponding problems in the aspect
of what information is considered to be transferred by the person himself for the
processing of personal data. The problem is of a fundamental nature, and its solu-
tion requires new legislative approaches. What is needed is not patching of holes,
but concrete steps regarding the improvement of civil legislation, adopted taking
into account the legislative norms of those industries that naturally fall under the
influence of civil law norms and vice versa. Digital technologies could not affect
relations arising from the results of intellectual activity and the means of indi-
vidualization of goods, works, services, legal entities, because in the conditions
of the development of digital technologies, the issue of intellectual property pro-
tection is strategic, since the protection of the latter stimulates the development
of patent activity of civil subjects legal relationship

Modern digital technologies require legal regulation in the new condi-
tions of the use of patents, trademarks, commercial designations, know-how
and other objects of intellectual property, stimulate the adaptation of their legal
protection regimes, as well as ways of adapting the protection of intellectual
rights to new conditions in the digital sphere.The use of digital technologies
also significantly expands the civil circulation of exclusive rights to copyright
works (including computer programs and databases), patents, trademarks, to-
pologies, know-how and other objects of intellectual property, which is dis-
tinguished from other classic types of investment assets by its intangible na-
ture intellectual property. In addition, digital technologies made it possible to
expand the possibilities of using innovations in civil circulation, namely: the
general level of equipment and technologies allows widespread and wide ap-
plication of modern digital technologies; an objective need for the use of digital
technologies was formed in the most diverse spheres of activity and law en-
forcement; the economic significance of digital technologies determines their
non-alternative use in civil property turnover and forms the economic value of
digital assets and digital rights; digital technologies create relevant business
models of entrepreneurship.

In addition to the considered areas of application of digital technologies in
law, it should also be noted that certain elements of informatization are currently
present in education and science, the taxation system and tax administration, no-
tary activities, etc. Thanks to new digital technologies, a new environment of
civil law regulation is being formed, which is a technological foundation for the
civil law regulation of digital rights, digital civil turnover, digital subjects and
objects, the formation of new civil digital legal relations [1].



To further strengthen the development of digital technologies in the field of
civil-law relations, it is advisable to implement the following provisions: promot-
ing the formation of digital compatibility between various subjects (a key set of
rules provides for the development of a global document flow for the spread of
digital technologies in order to ensure their interoperability); bridging the digi-
tal “gap” to enhance digital development for all; creating reliable technologies
for all (they should reach more people, reduce costs and reduce inefficiencies,
should be reliably implemented for all participants, including stronger data pri-
vacy protections); creating a national platform that will aim to help address the
negative impacts of digital technologies (in particular, overcoming the digital
divide and challenges in the field of security and breach of privacy); raising the
level of statistical systems for adequate and continuous tracking of the processes
of implementation of digital technologies and their consequences; creation of a
support fund, the funds of which should be directed to the development of digital
infrastructure and the spread of technical education, etc.

Summarizing what has been said, we conclude that the current state of the
Ukrainian information society requires the dynamic development of the legal
system, the identification of relevant doctrinal provisions and the comprehensive
organization of legal support in the information sphere.The new digital reality
presents legal practice and science with many fundamentally new tasks related
to the development of effective tools and models of legal regulation of various
spheres of social life, including the sphere of civil legal relations, in which the
application of digital technologies is determined by relevant factors: the general
level of technology and technologies, the objective need to use digital technolo-
gies, their material significance, creation of business models of entrepreneurial
activity, etc. In addition, when considering digital technologies in civil legal rela-
tions, it is necessary to distinguish two aspects of this issue: legal regulation of
information relations, that is, law as a means of regulating legal relations formed
in the field of information exchange in legal activities, including with the use of
digital technologies; the application of digital technologies in all types of legal
activity, including law-making and law enforcement, that is, the use of digital
technologies to improve the efficiency of legal activity. In this regard, the main
goal of the legal regulation of the Institute of Digital Technologies is the forma-
tion of a new regulatory environment that will provide a favorable legal regime
for the emergence and development of innovative activities in Ukraine. Therefore,
the theoretical understanding and development of the conceptual foundations of
the legal regulation of civil legal relations in the conditions of the use of digital
technologies is the most urgent task of the modern science of civil law, because
the primary task will be the elimination of shortcomings - defects and gaps in the



legislation, since a minor change in the regulation often requires amendments to
the law . As necessary, the use of flexible regulators, primarily legal experiments
to regulate the relevant civil-law relations.
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Protection of Personal Data”.
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In the conditions of the development of modern society, it is necessary to
ensure reliable, legally defined protection of personal information. Progress in
the field of digital technologies, in particular in the field of database develop-
ment and software implementation, activity in the formation of personal data has
extremely exacerbated the problem of protecting the private life of individuals
and imposed significant restrictions on basic human rights and freedoms. In the
course of the study, further development of the provision on the balance between
the legal regulation of relations with the protection of information about the citi-
zen and the national cyber security of the state was achieved. It is important to
note certain legal measures to limit the free treatment of human rights in the
information sphere.

The institution of the inviolability of a person’s personal life began to be
considered as a mandatory factor in the development of a democratic society in
1928, when the US Supreme Court judge L. Brandeis officially declared the exis-
tence of the US Constitution “the right to be left alone.” Privacy is the ability of
an individual or a group of individuals to separate themselves, information about
themselves, and thus reveal their identity selectively.



In our opinion, today the modern trends in the development of computer
technologies and processing of personal data dictate the need for further devel-
opment of more detailed regulation of this right. In particular, it is important to
highlight the following main components of the right to information privacy:

* the right to anonymity;

* the right to control information about oneself;

* the right “to be forgotten”

Unfortunately, changes caused by the spread of the COVID-19 coronavirus
infection have occurred in all spheres of social life. However, the most controver-
sial was the problem of mass informational and psychological impact on people,
society and the international community, which arose in the conditions of the
introduction of an emergency situation related to the pandemic in most countries
of the world.

In connection with the recognition by the international community of the ex-
pediency of creating an international system of legal regulation of data processing
and transfer, international organizations began to emphasize the need to develop
a set of basic principles for the protection of private life and individual freedoms
in connection with the processing of personal data and their cross-border flows.

For example, experts of the Organization for Economic Cooperation and
Development note that to ensure the security of the global exchange of personal
data, member states at the national level must:

- adopt appropriate national laws;

- to ensure the availability of reasonable mechanisms for the realization of

individual rights;

- encourage and support self-regulation through the adoption of codes of
conduct/conduct or other rules;

- apply the necessary sanctions and other means of personal data protec-
tion in case of non-fulfillment of the measures provided for by the speci-
fied principles;

- to ensure non-discriminatory treatment of data subjects.

Regarding the classification of personal data, it should be noted that from
the general list of personal data, special (also often characterized as sensitive)
categories of personal data are distinguished, the processing of which is allowed
only in clearly defined cases.

These legal acts include personal data on:
racial or ethnic origin;
political, religious or ideological beliefs;
membership in political parties and trade unions;
criminal conviction;
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e health status;

e biometric or genetic data [4].

The processing of these categories of personal data should take place only in
exceptional cases with the provision of higher standards of both protection and
compliance with the rights of the subjects of personal data.

The specified categories of personal data contain information about charac-
teristics that can often be the basis for discriminatory treatment of the relevant
personal data subject. The purpose of the selection of special categories of per-
sonal data is to ensure that their processing is carried out only in case of excep-
tional necessity.

In EU countries, the further search for a balance between the protection
of privacy and the need for security is considered through the legal category of
“protection of private personal data”, which involves ensuring the confidential-
ity of personal information. According to the Convention No. 108 of the Council
of Europe, the collection, storage, storage and distribution of personal data can
be carried out only with the permission of the person about whom the data is
processed. However, restrictions on the information rights of individuals are al-
lowed. For example, if it concerns:

- state or public security;

- financial stability;

- fight against crime;

- protection of the rights and fundamental freedoms of other persons [3].

In our opinion, the legal provision of public relations regarding the protec-
tion of personal data should provide general conditions for the legality of their
processing, regulation of the activities of subjects in the field of digital technolo-
gies. According to the Law of Ukraine “On the Protection of Personal Data”, the
tasks of the national legislation are to create a legal basis for state regulation of
social relations of a person, society and the state under the conditions of effective
protection of civil rights in the field of personal data [2].

In addition, according to the current legislation and the Information Security
Doctrine of Ukraine, the key features of information security are:

1) confidentiality — a state of handling information in which access to it is

granted only to subjects who have the right to do so;

2) integrity — prevention of unauthorized or illegal modification of informa-

tion;

3) accessibility — prevention of temporary or permanent hiding of informa-

tion from users who have the right to access.

Without a doubt, in today’s conditions, the spread of information and com-
munication systems and networks to ensure information privacy is becoming



more and more difficult. Any information or data about a person can be obtained
thanks to Internet resources and used not only for his benefit, but also for illegal
purposes:

» manipulation of consciousness;

* blackmail,

* intimidation;

* aggressive advertising;

* information violence.

National regulatory framework in the field of processing personal data is
quite large. There is a large one in Ukraine the number of legal acts containing
provisions related to the processing of personal data. At the heart of the legal
regulation of personal data processing is the Law “On the Protection of Personal
Data”, issued to fulfill the obligations of Ukraine as a party to the Convention of
the Council of Europe “On the Protection of Individuals with Automated Pro-
cessing of Personal Data”.

Unfortunately, today the legal provision of public relations in Ukraine re-
garding personal data in terms of their legal protection is insufficient. Recent
events related to the massive leakage of personal data of Ukrainian citizens
through information and communication networks confirm the urgency of this
problem and the urgent need to amend the laws of Ukraine “About Information”
[1], “About Protection of Personal Data” [2] and the Criminal Code of Ukraine.
They establish only general principles of citizens’ access to information that con-
cerns them personally. The mechanism for realizing the specified right is not
properly defined. There is also no regulation of the use of confidential informa-
tion about a person.

In particular, the improvement of the regulatory and legal framework of
Ukraine in the field of ensuring the processing and circulation of personal data
should take place, first of all, by systematization, specification, detailing and sup-
plementing with the necessary documents [5].

Thus, on the basis of the above, when researching the direction and effective-
ness of the personal data protection mechanism in the context of the use of digital
technologies, the reasons, the impact of the intensive development of information
technologies, and global social and legal processes were definitely taken into ac-
count. Based on the information collected from open sources, it can be concluded
that it is necessary to bring the national legislation of each state into line with
international guidelines and take into account the main principles regarding the
organization of measures to control the implementation of legislation in this field
in order to ensure effective protection of personal information.
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Abstract. In view of the forced changes in the social life of Ukrainians, which
were caused by the introduction of a special legal regime - the martial law regime by
the corresponding decree of the head of state, many temporary changes in society arose.
The most complete picture of such regularities can be traced in the legal field, in which
various aspects of people’s existence find their manifestation. One of these was the right
to access the Internet as a tool for realizing the information transformation of the state,
in particular, legal phenomena that make up the general paradigm of understanding cer-
tain processes, that is, in the combination of the information field and legal reality. The
purpose of the study was to analyze changes in the dynamics of digitalization within
the law, which to some extent became on the rails of wartime. Such a direction should
demonstrate the relentless development of digital technologies, which seem to “keep up
with the times”, which will certainly have an exclusively positive meaning described in
this study. The importance of its conduct lies in the search for keys to solving certain
problems inherent in both peacetime and wartime, however, in general, an analysis was
provided and the prospects for the development of this direction in the Ukrainian space,
primarily legal, were provided.

Keywords: digitalization processes, information field, influence of martial law,
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It is impossible to imagine the modern world without digital technologies,
which are based on information as a whole. These processes affected all spheres
of social and political life, a special place in which is occupied by law, which
is considered through the prism of the main regulator of social relations, which
forms the general paradigm of legal reality. It is in it that information is reflected
as a factor that moves digitization forward. Law seems to “keep pace with the
times”. Especially such regularities can be traced in the context of the dynamics



of development in this aspect of the civil law of Ukraine. I would like to note
that it is this branch that is basic in the system of private law, thus it determines
the key guarantees related to its functioning, in particular, it sets the vector for
its further development. It is worth emphasizing that information is not only a
factor that affects civil law, but also serves as its object, which mainly refers to
intangible benefits provided for in Art. 200 of the Civil Code of Ukraine, which
is highlighted in Chapter 15 of the corresponding code and has the same name.
Such a connection between the subject of study and the field of law, for which
the object can influence it, is atypical and interesting enough for detailed consid-
eration and explanation. Highlighting the subject of the influence of the martial
law regime in Ukraine on the digitalization process, I consider it necessary to
point out the probable reason for the introduction of a special legal regime - the
martial law regime. It becomes obvious: information is not only a tool for the
implementation of innovations, but can be considered as a weapon, primarily a
hybrid one, and in combination with an undemocratic aggressor state - the Rus-
sian Federation, namely its military and political leadership, it is clear what im-
pact on society has unreliable and distorted information with favorable facts for
him. The inciting of inter-ethnic enmity will be one of the factors for committing
a full-scale armed aggression of this state against independent and legal Ukraine.
The response to the attack of the Russian Federation was the introduction of the
martial law regime, the decision to adopt which was adopted by the President of
Ukraine by his decree, when adopting it, he was guided and carried out orienta-
tion to the Constitution of Ukraine and the Law of Ukraine “On the Legal Regime
of Martial Law”. He significantly influenced every sphere of social life, so I sug-
gest focusing attention on making corrections in the information field.

The right to access the Internet is a native response to the challenge of the
times, provoked not only by the dynamics of the development of society itself,
but also partly generated by it the fourth generation of human rights. The above
gives a special place in the system consisting of the corresponding rights. The
educational literature contains a detailed interpretation of this right with an in-
dication of its characteristic features and its constituent elements, for example:
the right to free access to the Internet; the right to free speech on the Internet;
the right to protect information about oneself on the Internet [1, p. 269]. The
specified parts of this right only highlight the multifaceted and versatile nature of
one of the rights of the fourth generation of human rights. Outlined frameworks
for understanding this possibility, guaranteed to every person, contribute to the
emergence of a counter-question: in which normative legal acts is the right to
access the Internet established? Ukrainian legislation is definitely moving in the
direction of progressive states, trying to make sometimes relevant changes to
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the national document base. For example, there is a rule fixed in the Constitu-
tion of Ukraine, namely in Article 34 of the Basic Law of the State: “everyone
has the right to freely collect, store, use and disseminate information orally, in
writing or in any other form - at his choice” [2, Article 34 ]. In this way, you can
spread information on the Internet. Focusing on the regulatory legal framework,
noting that there are not many narrowly focused, that is, those that regulate this
legal aspect in Ukraine, but the Law of Ukraine “On Information” stands out
among them, which wants to provide guarantees of this right in detail, but the
mechanism its implementation, in particular rights to access the Internet, is not
established. Focusing attention on the process of digitalization, when studying
issues related to the impact of information, it is worth evaluating: it acquires a
new meaning. Yes, it is possible to argue that they are insufficiently defined and
regulated in the civil law of Ukraine: in the relevant code of this field, there are
no such rights, but it should be noted that the candidacy of people’s deputies to
submit to the parliament in the draft law on introducing amendments to the Civil
Code of Ukraine in the part of the regulation of the right of access to the Internet.
It is clear that this cannot be limited when implementing the concept of digita-
lization of law, it is obvious: it needs to be enshrined at the constitutional level
in the Basic Law. Also, some researchers of this issue formulated the definition
of this right: “everyone guarantees the inalienable right to unhindered, free ac-
cess to the Internet. Everyone is guaranteed freedom of choice and use of soft-
ware and technical means through which access to the Internet is carried out. The
state should encourage and promote the development of cultural and linguistic
diversity online, as well as create technical conditions of access for persons with
disabilities and vulnerable population groups. The state must create safe, high-
quality and reliable conditions for using the Internet, guarantee access to the
Internet” [3, p.66].

Investigating the interrelationship of the influence of martial law on the
processes of digital transformation, it is interesting to speculate: can it be lim-
ited under special conditions? The answer to this question will not be obvious,
as it requires working out all the advantages and disadvantages. In the condi-
tions of a full-scale war, it is necessary to act in a coordinated manner, because
the aggressor state is constantly trying to destabilize the situation in the country
and discredit its leadership, while spreading false and, sometimes, completely
fabricated information. If we are talking about advantages, then, of course,
the Internet is one of the sources of obtaining operational information about
the situation in Ukraine and about the course of the war against our people,
which is being waged by the Russian Federation. Although in wartime it is
distributed with certain restrictions specified in the Law of Ukraine “On the
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Legal Regime of Martial Law”, this does not stand in the way of the develop-
ment and improvement of the information field in the context of digitalization.
The answer to the question will be a partial limitation, because such processes
cannot be stopped, they develop in conjunction with society, responding to
the challenges of time as well. Such consolidation at the constitutional level
will exclusively contribute to the general development of digital transformation
within the framework of law, in particular. The information space, within which
digital and innovative technologies are considered, is related to the civil law of
Ukraine, both of which gave birth to the emergence of new intangible goods,
the feature of which is the existence in the appropriate form. Such goods are se-
curities, money, in other words, digitalization has covered many aspects of this
branch of law, which gives reason for a more detailed study of digitalization
phenomena. Peculiar guidelines for the formation of a new approach to legal
regulation in the field of modern transformation were laid down by the Decree
of the Cabinet of Ministers of Ukraine of November 17, 2021 No. 1467-r “On
the approval of the Strategy for the implementation of digital development,
digital transformations and digitalization of the state finance management sys-
tem for the period until 2025 and approval of the plan of measures for its imple-
mentation”. In view of the fact that the main legislative act in Ukraine, which
regulates property and personal non-property relations based on legal equality,
free expression of will, property independence of their participants, is the Civil
Code of Ukraine, a draft law was submitted to the Verkhovna Rada, which
provides for changes in Book one “General provisions” Chapter three “Objects
of civil rights” of this codified act of our state. This draft law is aimed at fulfill-
ing Ukraine’s obligations under the Association Agreement between Ukraine,
on the one hand, and the European Union, on the other hand, one of which is
the implementation into national legislation of existing acts of EU institutions
in accordance with the directions defined in the agreement. In addition, digital
technologies have caused the emergence and certain development of such ob-
jects of digital circulation as legal Internet platforms, which allow any person
to prepare online simple legal documents (forms of a will, claims, simple forms
of contracts or requests) [4 , pp. 71-72]. Continuing the line of analysis on the
impact of a special legal regime on digital transformation, I note that such ser-
vices and platforms are in great demand during the war: they will allow to carry
out certain financial transactions and others within the limits of civil rights The
relevance of this is observed in the conditions of war, when there cannot be a
gathering of people for the purpose of their security, which is what the “Air
Alert” signal warns about, namely the possibility of launching missile strikes
throughout the territory of Ukraine.
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Returning to peaceful times, the milestone of which is February 24, 2022, al-
most every citizen used the application or web portal “Diya”, which seems to be
the personification of the connection “state - person”, embodied by the Ministry
of Digital Transformation of Ukraine, which set the main vector of development
in this area. Many services, in particular those related to civil law, can be ob-
tained using platforms on the Internet. For a more detailed description, parallels
should be drawn with peacetime and the existence of a society that is engulfed in
a full-scale war. Probably, in addition to the fact that the aggressor state - the Rus-
sian Federation, brings death and destruction on the territory of Ukraine, com-
mitting shameful war crimes, the question arises: apart from bringing the enemy
to justice, which is the subject of a separate study, how to get help from the state
- Ukraine? The Ukrainian Government has developed and continues to develop
new programs to support the population that suffered from the consequences of
the armed invasion of the occupying state, implementing them through digita-
lization tools. Taking into account the Resolution of the Cabinet of Ministers
of Ukraine No. 380 of 2022 “On the collection, processing and accounting of
information on damaged and destroyed immovable property as a result of hostili-
ties, acts of terrorism, sabotage caused by the military aggression of the Russian
Federation”, it can be affirmatively emphasized that its implementation will be
related to the development of “Action”, through which citizens of Ukraine can
submit relevant documents to receive compensation for destroyed property. Ar-
ticle 311 of the Civil Code of Ukraine provides for the right to inviolability of
housing, which has become a derivative of the right enshrined in Article 47 of the
Constitution of Ukraine. However, in the conditions of martial law, this right is
subject to limitation according to Art. 64 of the Basic Law, but does not provide
a detailed description of such a procedure. The Civil Code of Ukraine brings
some clarity to the understanding of the implementation of such a restriction in
the part of the concept of “requisition”, which provides for the alienation of prop-
erty for reasons of public necessity and need only on the condition of their prior
compensation, which is the basis for their distinction, i.e. making it impossible
to confuse between requisition and other methods forced termination of property
rights, all the more compared to compensation for damages caused by Russian
military personnel, who destroyed the homes of hundreds of thousands of people.
The destruction of housing caused another category of change in society, which
is directly related to the conditions of the state being at war, namely the internal
displacement of Ukrainian citizens, which may have been caused not only by the
violation of the right to inviolability of housing due to its destruction or damage,
but also and concern for one’s own safety and, most importantly, a life that can
easily be taken away by Russia. “Diya” simplified the procedure for granting the
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appropriate status to such persons, making them much more accessible, using
a remote form of document submission, which does not require personal pres-
ence, but this does not mean that there was a violation of the procedure defined
in the Law of Ukraine “On Ensuring Rights and Freedoms Internally displaced
persons”. This law contributes to the provision of financial support from both the
state and international organizations to persons who have experienced the direct
consequences of such a shameful phenomenon in the 21st century as war. In this
way, through the application and web portals/platforms, communication will take
place between the citizen and the state to settle certain issues that have arisen
against the background of a full-scale war. When considering and comparing
peacetime to wartime, it is easy to see changes in the provision of another group
of public services. This was complicated, first of all, by the closure of certain reg-
isters, which provide for the provision of such services to citizens. For example,
the YeMalyatko service, one of the components of which is the state registration
of a born natural person, has not undergone changes, because there is currently an
open State Register of Civil Status Acts, with the functioning of which, of course,
its implementation is ensured, that is, the essence of the service is the registration
of a person through the issuance of a birth certificate, which, in turn, will confirm
the political and legal connection of a person with the state, i.e. the citizenship
of Ukraine, which arises at the time of birth. In contrast to the specified service,
there is one that has already undergone changes, although not significant, since
the next register continues to work with certain exceptions. Thus, the Unified
State Register of Legal Entities and Individual Entrepreneurs and Public Orga-
nizations clarifies the procedure for registering these entities, the importance of
which is obvious due to the fact that the state’s economy must function on its
front. However, other aspects that are subject to specific regulation in this regard
by legislation have undergone certain changes. The same can be said about some
of those listed below. Carrying out certain operations related to the demand for
information on the ownership of immovable property, on mortgages, prohibition
on the alienation of immovable property objects is carried out taking into ac-
count the specifics, as already noted, in terms of the operation or non-operation
of certain registers. It becomes clear that the described exceptions in the work of
Internet platforms are temporary, i.e., such that they are introduced exclusively
for the period of martial law, that is, until the moment of victory of good over
darkness. It is worth emphasizing: after this, there will be a relatively new stage
in the development of the information field and space in Ukraine, which can be
considered in the plane of innovation with an inclination towards the total digi-
talization of all spheres, where it is possible and, at the same time, necessary, in
particular in the legal reality. Our state has significant potential for the introduc-



tion of modern technologies aimed at avoiding the corruption component and
corresponding risks, eliminating excessive bureaucracy. Transformation as an
indicator of society’s readiness for change as a whole, as well as an indicator of
the desire to be a part of the European community, where digitization was started
relatively earlier. These changes in Ukraine often require a quick response to the
challenges of time, based on certain mechanisms of legal regulation.

So, in the course of analyzing the processes of digital transformation in
Ukrainian law, primarily civil law, a study of the interrelationship of the influence
of certain laws, which are dictated by a special legal regime - the regime of mar-
tial law, was carried out. Peacetime and wartime are compared in the context of
digital transformation, and the main aspects-exceptions that appeared as a result
of forced changes against the background of full-scale armed aggression of the
Russian Federation are described. The vectors of the further development of the
information space within the framework of national law, in which changes must
continue to be implemented, emphasizing unhindered access to public services,
are indicated. Both theoretical and applied aspects, which became the subject of
this study, were noted.
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Abstract. Intellectual property refers to the power of impalpable goods. This in-
cludes ideas, designs, symbols, trademarks, ensigns, jottings and creations. Still, new
technologies and digitalization have brought new challenges to the field of intellectual
property. Now, it mustn’t only cover new types of non-traditional trademarks, similar
as holograms, but also purely digital creations, similar as mobile operations and other
software. Thus, there are questions regarding how to secure these rights in online sur-
roundings and digital commerce.
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Intellectual property refers to the product of a person’s imagination and cre-
ativity and the rights of the one to control the use of their products. Intellectual
property can be bought, vended, changed and certified to other people or associa-
tions by the intellectual property holder. Intellectual property is insubstantial and
isn’t linked to the palpable cultural, dramatic or musical work which may have
redounded from it. For illustration a book is factual property and can change
hands without affecting the intellectual property of the artist. Intellectual property
is defended by intellectual property law. There are six major types of intellectual
property law brand, patents, designs, trademarks, circuit layouts and new factory
kinds; still, nonpublic information, the duty of dedication, trade secrets, confi-
dentiality and moral rights are also included.

The problem of the topic is, first of all, digital technology, in particular the
Internet, has revolutionized the way authors’, composers’ and artists’ works are
reproduced, accessed, communicated and distributed. New technologies have
enabled and encouraged more works to be reconstituted as digital products and
distributed through a virtual communications network on the Internet — a far cry



from the early days whereby Internet technology was used merely to process
goods or services delivered through conventional means. Despite this, nowadays’
technologies are the new distributors of content to listeners and viewers via the
Internet. These technologies have dramatically altered the structure and econom-
ics of the business models under which copyrighted works are published and
distributed to the public. Possibly, the most difficult task for legislators and the
courts to date has been the regulation of the use or abuse of copyrighted digital
products accessed through the Internet. For copyright owners, the ability to ex-
clude others from unauthorized access to their digitally constituted works on the
Internet is crucial to the commercial profitability or viability of their business
enterprises. In order to take legal action for copyright infringement on the Inter-
net, copyright owners must address three fundamental issues: who is liable for
the infringement; which jurisdiction does he take his action in and which national
law is applicable in his case; and what acts of infringement have been committed
under the applicable law. In light of the strong territorial premise of copyright
laws, the localization of an act of copyright infringement within a particular ju-
risdiction for the unauthorized transmission of online copyrighted materials in a
spatial dimension like cyberspace is a complex and problematic exercise. [5, p.
10-12]

Since intellectual property is impalpable, if it’s stolen, it may be delicate
to recover. A good illustration of this enterprise is Amazon’s popular business,
which allows third-party merchandisers to offer their products on its website.
The case took place when one dealer was offering products from the well-known
brand Davidoff on the platform. A company that was certified to trade Davidoff
products argued in court that both the seller and Amazon were making use of this
trademark, thus making them both directly liable for the violation of selling its
products without the proprietor’s authorization. [1]

Another major disagreement between tech titans in recent times has been
over intellectual property, specifically software patents. Oracle, the proprietor of
the Java programming language, indicted Google of having used lines of Java SE
law in Android, thereby violating brand laws. It claimed $ 9 billion in compen-
sation from Google. The U.S. Supreme Court recently ended this 10- time-long
disagreement, ruling that Google can fairly make use of Java law particles. This
established a significant precedent in the technology sector in terms of how brand
is supposed to affect software. One of the risks most frequently facing businesses
is another entity copying or misusing a distinctive element of its brand. This can
happen both within and beyond its sector of activity and takes advantage of the
business’ good name, potentially leading to consumer confusion. In the digital
environment, where we cannot physically check the qualities of the products we
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purchase, it becomes a risk brands must be especially aware of in order to be able
to identify possible trademark disputes. [2]

In the digital age the issue of privacy is an important subject where unau-
thorized data sharing, data integration, unethical data utilization and unauthor-
ized public disclosure are the major areas of concern. The internet’s anonymity
and lack of borders create an ideal environment for intellectual property (IP)
infringement. This is particularly true of the Darknet, a network that can be ac-
cessed through special software or communication protocols, which has become
a hotbed for shady activity. Worryingly, more and more infringements are com-
mitted by cross-border criminal groups, which use the internet for organization,
distribution, customer care and online payment, thus making it extraordinarily
difficult for rights owners to enforce their rights by turning to courts of law and
initiating civil proceedings against infringers. [4] While trade has become more
transnational, and indigenous profitable integration has led to the dismantling of
borders in order to ease trade inflow, efforts to combat pirating and counterfeiting
have been lagging before. The digital terrain also presents legislative challenges
in terms of IP enforcement, which hasn’t yet been divided in any global agree-
ments. Contraventions carried out over the internet disguise veritably specific
obstacles to effective enforcement similar as the identification of the infringer,
liability of service providers, enforcement of IP rights, the treatment of online
rights defended abroad, and the question of court governance. [3, p. 7-8]

One of the best-known trademark violation controversies began in 2009,
when two fashion titans first disacred in the courts of New York. Italy’s Gucci
sued U.S.- grounded Guess, claiming that the interlocking “ G ” totem and pattern
was a dupe of Gucci’s original model. The Italian company argued that Guess ’
use of the totem was causing consumer confusion and significant business losses.
The New York court was soon joined by courts in Italy, Australia, China, France,
and the General Court of the European Union in a legal battle that lasted more
than 10 times. According to the Spanish Patent and Trademark Office, a trade-
mark “ is defined as a distinctive sign of either an existent or company’s products
or services in the request. It’s used to distinguish and customize products and
services on the request from other identical or analogous products or services.
” But beyond this primary identifying purpose, a brand projects the values and
gospel that a company wants to inseminate in its product. It’s a crucial element
of its identity. When this identification is incompletely or fully imitated by a third
party, generally with the end of taking illegal advantage of a living character, it
becomes a situation analogous to identity theft. A reality generates confusion
among the public by appropriating a specific, formerly honored identity, gener-
ally to make a profit. In addition to causing serious damage to a company posi-
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tion, brands can suffer irrecoverable damage to their reports and business when
faced with these situations, which is why they frequently end up in court. The
list of high-profile cases is endless McDonald’s ’ disagreement over the Big Mac
name, Adidas > multitudinous suits over the three resemblance lines on its lurkers,
the major contestation over Schweppes ’ marketing in Spain, and Inditex’s legal
battles to defend its Zara brand are just a many exemplifications, showing how
varied these controversies can be. [1]

Intellectual property laws were created to achieve ideals that policymakers
believed were important for society. Still, in the digital period, policymakers must
consider the ways that I[P administrations might need to change to adequately ad-
dress these same pretensions, and must consider any new pretensions that should
be added. Traditionally, the converse concerning the theoretical apologies of IP
has been concentrated on three main substantial propositions: law and econom-
ics, personality proposition, and Lockean labor proposition. Law and economics
proposition aims to maximize the total social-profitable wealth of the public. It
examines IP products and processes according to their effectiveness and their do-
nation to promote the wisdom and useful trades. The law and economics approach
to IP focuses on the impulses of players and stakeholders within the assiduity to
develop and distribute IP goods by granting exclusive rights that count others
from using the fairly defended goods, invention is economically incentivized.
Precluding free riders and icing the eventuality of the most effective stakeholders
to be paid back are only a many of the pretensions this approach targets. Once the
exclusivity period expires, the goods become part of the public sphere. Although
the law and economics approach to IP is a dominant one, especially in the U.S.,
some scholars have found it’s prevailing influence troublesome. [6, p. 13-15]
Under Lockean labor theory, one’s interest in an individual’s own property is
justified because the property is the fruit of their labor. Intellectual property own-
ership of one’s own creations is based on the same entitlements as one’s rights
over their own body and soul. In other words, the outcomes of people’s efforts
must become their own possessions. In summary, the traditional justifications for
IP almost entirely mishandle IP in the 3A Era, and the supportive necessary tools
that have become crucial to fulfill the goals of IP regime.

Disputes over trademark conflicts, in addition to sometimes being highly
complex in legal terms, are particularly interesting as a case study in the field
of communications. These types of disputes are sometimes of special interest to
the media and the public. This is because they represent a “battle” between two
companies, which means the reputational risk is higher than in other types of dis-
putes. In these kinds of disputes, there are certain characteristics that act as fac-
tors that can exacerbate reputational risk. These include: existing reputation of at



least one of the brands involved, public interest, impact on different groups, win-
ners versus losers or David versus Goliath. [1] All these characteristics increase
the impact of the dispute’s media coverage on both the brands involved and the
legal proceedings themselves. This influence manifests itself in different ways,
all of which should be taken into account throughout the dispute.

Nowadays, social media plays a huge role in people’s opinions. A journalist’s
free speech can have a dramatic background on a company’s reputation. First, the
information published can have an effect on the process itself, creating prejudices
or buttressing one party’s arguments. The dispatches conveyed through the media
make a narrative in the collaborative imagination, and it’s formed by the most-
repeated and best-deposited arguments. The position that prevails in the news is
more likely to gain attention in the legal proceedings, not only because it may
be more accessible to those involved in the process, but also because the parties
frequently give what’s published in the media as substantiation in these cases.
In addition, the pace may be affected depending on the media pressure that’s
wielded. The timeline may be docked or stretched depending on implicit leaks
or pitfalls arising from media pressures. In resemblance, media noise affects the
make-up of work brigades. It’s important for legal professionals to be suitable
to count on backing from communication experts who can help them support
their conduct in the media, acting as a sludge for possible requests from other
stakeholders. In short, brand character is affected, appreciatively or negatively,
during actions for longer than the process itself — and occasionally anyhow of its
final outgrowth. As threats usually present opportunities as well, these issues can
provide a chance for brands to emerge from the process stronger, particularly if
they have an appropriate action plan and communication strategy.

The last question in my work is how to protect your intellectual property
on the world web. From my point of view, the most useful and meaningful
choices are watermarking, fingerprinting and installing digital rights manage-
ment technologies to protect the copyright by identifying content, controlling
access. The progress is unstoppable, the law has no power over it. Digitization
of intellectual property rights has a number of issues that cannot be provided in
one article. While it is important to protect the copyright of the publishers, it is
equally important to protect the interests of the user. In a digital environment it
is difficult to draw a boundary line between what is permissible, to what extent
and what is infringement. When planning your digital transformation, it is im-
portant to bear in mind that intellectual property rights protection is essential
to encourage innovation and to preserve the diversity of creation, and to build
such protective measures into your strategy. The developing nature of the field
calls for actions.
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Intellectual property refers to a variety of spheres in our lives. It covers a
special whether in involves art or IT sciences. As I have said in previous para-
graphs, the progress is unstoppable. The law itself cannot control this massive
sphere of people’s rights, neither it cannot provide the protection. The question
that I’ve put as a following one for my work is, how to secure intellectual proper-
ty rights in online surroundings and digital commerce. In my opinion, it mustn’t
only cover new types of non-traditional trademarks, similar as holograms, but
also purely digital creations, similar as mobile operations and other software.
New technologies and digitalization have brought new challenges to the field of
intellectual property, but these are the challenges that we need to face and solve.

References:

1.

Intellectual Property Faces The Challenges of A Digital World [Accessed:
18.10.2022]. Available: https://www.provokemedia.com/agency-play-
book/sponsored/article/intellectual-property-faces-the-challenge-of-a-
digital-world

The US Supreme Court Rules that Google Did Not Copy Oracle to Cre-
ate Android [Accessed: 20.10.2022]. Available: https://cincodias.elpais.
com/tag/techa/20210405

CHATTOPADHYAY SOUGATA. Intellectual Property Rights In The
Digital Environment, India, Indian Statistical Institute, 2013, p. 153
ENFORCING INTELLECTUAL PROPERTY RIGHTS IN A
DIGITAL ENVIRONMENT [Accessed: 20.10.2022]. Available:
https://www.businessgoing.digital/enforcing-ip-rights-in-a-digital-envi-
ronment/

SUSANNA H.S. LEONG. Intellectual Property in the Digital Economy,
Singapore, National University of Singapore, 2013, p. 80

SHLOMIT YANISKY-RAVID. Intellectual Property Laws in the Digi-
tal Era: An International Distributive Justice Perspective, England, Yale
Law School, 2020, p. 26



CZU: 347.44:004.77(477) https://doi.org/10.59295/daj2022.14

DIGITAL CONTRACTS IN CIVIL LAW OF UKRAINE

Drahomeretska Diana, Student of Master Program Law, Yuriy Fedkovych
Chernivtsi National University, Ukraine

Scientific adviser — PhD (in Law) Oksana Kiriiak, Private Law Department
Yuriy Fedkovych Chernivtsi National University, Ukraine o.kiriyak@chnu.edu.ua,
ORCID 0000-0001-8850-805X
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contracts with each other interacting face to face. The traditional paper based contract
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online contracts and is a challenge to the traditional concepts of contract law.
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Digitization and digital flourishing are replacing the old means of electronic
communication, such as the telephone, fax, telegraph, and are changing not only
the methods of communication, but also its subject matter. The Internet has sup-
planted all other means of communication, leaving them far behind. Today, ju-
risprudence, trade, and business are moving online, which allows to increase the
flow of customers, work regardless of the time of day and your location. There-
fore, individuals and legal entities create their websites, online stores provide
their customers with more comfortable conditions of access to goods and servic-
es. And just a few clicks add comfort to our everyday life and simplify business.
At this stage, such a new link of contracts as electronic contracts emerges.

First of all, according to Clause 5 of Part 1 of Article 3 of the Law of Ukraine
“On Electronic Commerce”, an electronic contract is an agreement between two
or more parties aimed at establishing, changing or terminating civil rights and
obligations and executed in electronic form [1].
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The electronic form of the contract as a way of expressing the will is en-
dowed with a number of features that distinguish it from the “classical” written
form and require detailed research. First of all, this type of difference should
include the fact that the content of the contract is recorded not on paper, but in
digital form in the computer memory. Some researchers believe that the speci-
fied methods of expression of will, which are the essence of simple written and
electronic forms of the contract, are the same in their legal nature, which we
cannot agree with. The fundamental difference between the indicated methods of
expressing the will is that, unlike the usual written form, the electronic form is
not directly accessible for human perception. In other words, if it is necessary to
obtain information about the terms of the contract, it is necessary to transform the
digital form into a visual form accessible to human perception [2, p. 90-91].

According to articles 205, 207, part 2 of paragraph 2 of article 639 of the
Civil Code of Ukraine, a contract concluded with the help of information and
communication systems with the consent of both parties is considered to be con-
cluded in the written form. Thus, according to Part 1 of Article 638 of the Civil
Code of Ukraine, a contract is considered concluded if the parties have reached
agreement on all essential terms of the contract in the proper form [3].

If we take into account the provisions of part 1 of Article 181 of the Eco-
nomic Code of Ukraine, it is obvious that the contract is concluded in the manner
established by the Civil Code of Ukraine, taking into account the features pro-
vided for by the Economic Code of Ukraine [4].

The purpose of signing the contract is the need to identify the signer, con-
firm the signer’s agreement with the terms of the contract, as well as confirm the
integrity of the data in electronic form. This means that if we have an electronic
form of the contract, it must be signed with an electronic signature.

According to the first part of Article 12 of the Law of Ukraine “On Elec-
tronic Commerce”, the moment of signing an electronic contract is the use of:

o electronic signature or electronic digital signature in accordance with
the Law of Ukraine “On Electronic Digital Signature”, provided that all
parties to an electronic transaction use the means of electronic digital
signature;

 electronic signature with a one-time identifier defined by the Law;

e an analogue of a handwritten signature (facsimile reproduction of a sig-
nature using mechanical or other means of copying, another analogue of
a handwritten signature) by written agreement of the parties, which must
contain samples of relevant analogues of handwritten signatures [1].

To sign electronic documents, you can use the online service for signing

documents with an electronic signature on the DIYA portal.
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With regard to judicial practice, the Resolution of the Supreme Court dated
January 19, 2022 in case No. 202/2965/21 (a printout of an electronic correspon-
dence cannot be considered an electronic document (a copy of an electronic doc-
ument) within the meaning of the provisions of part one of Article 5 of the Law of
Ukraine “On Electronic Documents and Electronic document circulation” shows
that this printout of electronic correspondence cannot be considered as evidence,
because it does not contain an electronic signature, which is a mandatory requi-
site of an electronic document, since in this case it is impossible to identify the
sender of the message and the content of such a document is not protected from
corrections and distortions) [5].

Not every electronic legal agreement requires the creation of a separate elec-
tronic contract in the form of a separate electronic document. That is, this means
that an electronic contract can be concluded in a simplified form, or in the form
of a separate document, that is, classically.

The place of conclusion of an electronic contract is the location of a legal
entity or the actual place of residence of an individual who is a seller (executor or
supplier) of goods, works, and services.

The moment of fulfillment by the seller of the obligation to transfer the
goods to the buyer is determined in accordance with the provisions of the Civil
Code of Ukraine on sale and purchase, unless otherwise established by this Law.
If the subject of an electronic contract is the providing of services in the field of
electronic commerce, the supplier’s obligation to the consumer is considered ful-
filled at the moment when the service provided by the supplier meets the proper-
ties defined by the contract or legislation. If the subject of the electronic contract
is the performance of work in the field of electronic commerce, the duty of the
executor to the customer is considered fulfilled at the moment when the result of
the performed work meets the requirements established by the contract or legisla-
tion.

The electronic contract may specify another moment of fulfillment of obli-
gations between the parties. The buyer (customer, consumer) must receive con-
firmation of the execution of an electronic transaction in the form of an electronic
document, receipt, merchandise or cashier’s check, ticket, coupon or other docu-
ment at the time of the transaction or at the time of the seller’s fulfillment of the
obligation to transfer the goods to the buyer [1].

Electronic documents (messages) related to an electronic transaction may be
submitted as evidence by the parties and other persons participating in the judicial
proceedings. According to Article 64 of the Civil Procedure Code of Ukraine, Ar-
ticle 36 of the Economic Procedure Code of Ukraine and Article 79 of the Code
of Administrative Procedure of Ukraine, evidence submitted in electronic form
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and/or in the form of paper copies of electronic messages are considered written
evidence [6; 7; 8].

Therefore, e-contracts are written evidence in the sense of the current legisla-
tion of Ukraine. At the same time, such contracts must meet all the requirements
established for electronic documents, namely: the information in such a docu-
ment must be recorded in the form of electronic data, including the mandatory
details of the document, and it must also be signed with an electronic signature.

Article 100 of the Civil Procedure Code of Ukraine defines electronic evi-
dence as information in electronic (digital) form containing data on circumstanc-
es relevant to the case, in particular, electronic documents (including text docu-
ments, graphic images, plans, photographs, videos - and sound recordings, etc.),
websites (pages), text, multimedia and voice messages, metadata, databases and
other data in electronic form. Such data can be stored, in particular, on portable
devices (memory cards, mobile phones, etc.), servers, backup systems, other
places of data storage in electronic form (including the Internet) [6].

Electronic evidence is submitted in the original or in an electronic copy cer-
tified by an electronic signature equivalent to a handwritten signature in accor-
dance with the Law of Ukraine “On Electronic Trust Services” [9].

The participants in the case have the right to submit electronic evidence in
paper copies, certified in the manner prescribed by law. A paper copy of elec-
tronic evidence is not considered written evidence. A party to the case who sub-
mits a copy of the electronic evidence must state that he or another person has
the original electronic evidence. If a copy (paper copy) of the electronic evidence
is submitted, the court may demand the original of the electronic evidence from
the relevant person at the request of a party to the case or on its own initiative. If
the original of the electronic evidence is not submitted, and the party to the case
or the court questions the conformity of the submitted copy (paper copy) of the
original, such evidence is not taken into account by the court [7].

The legal status of an electronic document and its copy is determined by
Article 8 of the Law of Ukraine “On Electronic Documents and Electronic
Document Management”: the legal force of an electronic document cannot be
denied solely because it is in electronic form; the admissibility of an electronic
document as evidence cannot be denied solely on the basis that it is in elec-
tronic form [10].

The law establishes restrictions on contracts concluded in electronic form.
Yes, contracts that require notarization or state registration cannot be concluded
in electronic form [1]. For example, contracts for the purchase and sale of real
estate, mines, donations, leases of buildings or other capital structures, etc. So,
the law is about electronic trade, namely about goods, works and services that are
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provided on the basis of Internet stores using information and telecommunication
systems. An electronic document cannot be used as an original:

 certificates of the right to inheritance;

e adocument that, in accordance with the law, can be created in only one
original copy, except in the case of the existence of a centralized re-
pository of original electronic documents; and in other cases provided by
law.

Electronic evidence can be:

— correspondence between two people;

— information from the website;

— e-mail from the postal service;

— apost on a social network;

— other.

The method of recording electronic evidence will be the creation of its elec-
tronic copy, most often this happens in the form of a so-called ““ screenshot .
From this it can be concluded that the screenshot itself is not electronic evidence,
it is only a source of information that will have evidentiary value in the case in
the future, that is, it is an electronic copy of one or another electronic evidence.
At the same time, it is important to consider that the court can check a copy of an
electronic document by requesting its original and conduct a review and research
of the website, correspondence in the court premises from the appropriate device
(laptop, tablet, phone, etc.). That is, a printout from the site can be taken into ac-
count by the court as evidence in court, but the applicant of such evidence must
be ready to demonstrate such a site and the information provided in the printout
on the appropriate device.

At the expense of screenshots as evidence, even a certain court practice has
already been created. For example, the Ruling of the Supreme Court dated July
13, 2020 in case No. 753/10840/19 (printouts of screenshots of correspondence
in Viber are appropriate evidence; issuance of a restraining order is mandatory
in case of evidence-based continuous use in direct communication or correspon-
dence with the former husband/wife and children threats, including physical vio-
lence, use of profanity, insults and humiliation against them, which qualify as
domestic violence in the form of psychological violence) [11], Resolution of the
Supreme Court of December 26, 2018 in case No. 761 /13156/16 ( screenshots
must be examined by an expert) [12], Resolution of the Supreme Court dated
March 17,2020 in case No. 923/566/19 (commercial courts accepted screenshots
of e-mail correspondence as proper and admissible evidence) [13]. So, we can
conclude that the faster technologies develop, the more the legal and judicial
system is digitized and modernized.
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Parties to the e-contract can be e-commerce entities:

e a business entity of any organizational and legal form that sells goods,
performs work, provides services using information and telecommunica-
tion systems;

e a person who purchases, orders, uses the specified goods, works, ser-
vices by making an electronic transaction.

E-deeds and e-contracts have widely entered the national legal field thanks
to the Law of Ukraine “On Electronic Commerce”, which introduced a number
of amendments to the Civil Code of Ukraine in order to provide legal certainty to
transactions made with the help of information and telecommunication systems
and contracts concluded in in electronic form [1; 3].

The level of security of Ukraine’s information space is a serious problem. In
the era of cybercrime, personal information and information security of individu-
als is at risk. Therefore, it is necessary to improve the standards of protection of
digital information.

Thus, the era of digitalization and digital development cannot leave Ukraine
aside, which is a natural result of the flourishing of the information society. An
important element of this process is the state regulation of electronic commerce,
in particular, the electronic contracting. Such agreements make people’s lives
much easier, which proves their value and practicality. So, drawing conclusions,
we can say that we need to research, study, develop, improve and implement
electronic deeds and electronic contracts more.
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Abstract: War in the 21st century, in a democratic world, requires modern ways
of maintaining people’s livelihoods. Maintaining economic stability is an important
component for this. We strive for Ukrainians to develop a culture of managing their
own funds, to be able to use financial instruments for the benefit of their wallets and
state interests, in particular, by buying military bonds that finance the military needs of
the budget. A citizen immediately understands where and for what money is directed.
After all, in the conditions of war, it is primarily the provision of the army - salaries
for military personnel and medics, purchase of weapons, body armor, ammunition, etc.
Military bonds are investments in the victory of Ukraine, at the same time, you get a
guaranteed profit. Military bonds are securities issued by the state during martial law.
They have become an effective tool for supporting the economy of Ukraine and the
Armed Forces. Funds for them are returned to the eSupport card after 3, 6, 12 or more
months. It depends on the payment date and the term of the bonds.

Keywords: military bonds, securities, war, bank, broker.

In the time of military aggression of the Russian Federation, the Minis-
try of Finance offers citizens, businesses and foreign investors to support the
budget of Ukraine by investing in military government bonds. The proceeds
from the bonds will be used to meet the needs of the Armed Forces of Ukraine
and to ensure the uninterrupted provision of the state’s financial needs under
the war.

Abond is a fixed-income instrument that represents a loan made by an inves-
tor to a borrower (typically corporate or governmental) [1, p. 7-8].

They are called military bonds because they are placed during wartime. The
funds from the bonds are used to meet the needs of the Ukrainian Armed Forces
and other financial needs of the state under martial law.
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When you buy a military bond, you receive a guarantee from the govern-
ment to pay back the full amount of your investment and interest, and you also
get your yield fixed for the entire issue period.

The main goals of the implementation of state loans are considered to be:
attracting financial resources to ensure the financing of military needs in cash
and creating conditions for withdrawing a share of paper money from circulation
in order to support the exchange rate of the national currency. The significant
advantage of state loans compared to other ways of covering military expenses is
absence of coercion and voluntary participation. The state, using loans provided
by the population, undertakes to return the received funds in the future with the
corresponding interest for use. The loan can be considered a tool for transferring
the difficult financial situation of wartime to more favorable future periods in
peacetime. The main source of repayment of the state debt will be taxes, which,
thanks to long-term calculations, taxes will not become unaffordable for their
payers [2, p. 10].

On 12 April 2022, the NBU Board has decided to purchase UAH 20 billion
in war bonds. This is the second time the central bank has bought these securities.
As a result, the NBU holds a portfolio of UAH 40 billion in military domestic
government debt securities as of 13 April [3].

By supporting the state budget in this way, the NBU has been ensuring that
Ukraine can effectively repel russia’s full-scale military aggression. However, as
previously announced, the NBU will provide only limited financing, in a trans-
parent manner, so that the government can meet its critical expenses.

This approach will allow the regulator to minimize the risk of inflation ex-
pectations getting out of control, the risk of inflation becoming high, and the risk
of macrofinancial stability being disrupted. In addition, this approach will facili-
tate a quick return of the economy and financial markets to their market-driven
mode of operation after Ukraine wins the war. At the same time, this approach
will not put at risk Ukraine’s European integration, nor will it interfere with the
efforts by international financial donors to help Ukraine.

As before, the NBU is not the main source of funding the government relies
on for making expenditures. Even as the war has raged on, Ukrainian companies
have been gradually going back to business as usual and paying taxes, while the
Ukrainian people have been donating large amounts to the Armed Forces. Inter-
national partners have also been providing Ukraine with vital financial, military,
and humanitarian aid.

Features of investments in military bonds [4]:

e No tax on income from securities for individuals

e 1000 UAH = 1 bond (minimum entry threshold)
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Simplified investor verification

No need to prove income

For natural and legal persons, non-residents

Ability to enter into repurchase agreements secured by bonds
In hryvnias and dollars

No brokerage commissions

Coupon and discount bounds

History has many examples of governments spending heavily on a rapid
military buildup, then selling war bonds to reduce the amount of cash in circula-
tion and keep inflation in check. The UK issued National War Bonds to help fund
its participation in World War I. They paid a yield of 5%, and the sale was sup-
ported by a huge advertising campaign intended to inspire patriotic fervor. When
they were redeemed almost a century later, they were still owned by 120,000
investors. The US sold “liberty bonds” during World War I and “defense bonds”
in World War II. The latter were recast as war bonds after Japan’s bombing of
Pearl Harbor, which provoked the US to enter the conflict, and were bought by
85 million Americans, helping the government raise about $185 billion by the
end of the war [5].

Governments have used a variety of patriotic appeals to try to sell uncon-
ventional debt instruments in difficult times. Italy sold bonds backed by revenue
from the country’s national lottery in 2001 when it was the European Union’s
most indebted nation. Greece attempted in 2012 to sell “diaspora bonds” to draw
in funds from citizens living abroad during the depths of that country’s debt cri-
sis. The EU mulled a sale of what became known as “coronabonds,” a controver-
sial risk-sharing instrument to help member states combat the economic impact
of the pandemic. While that idea didn’t fly, the bloc’s 27 members embarked on
their biggest-ever splurge in joint borrowing, known as the NextGenerationEU
bond program [5].

Beyond the local sale of war bonds, Ukraine raised more than $60 million in
foreign cash and cryptocurrency donations thanks to social media campaigns that
tapped into worldwide sympathy for the cause. By asking for Bitcoin, Ether and
Tether alongside ordinary money, and by leaning on equipment suppliers to ac-
cept crypto as payment, the government was able to quickly source bulletproof
vests, helmets and medicines without relying on a local banking system that was
in chaos and vulnerable to Russian cyberattacks. A dedicated crowdfunding plat-
form allowed donors to see how their money was spent to make the process
more transparent. Websites were set up to sell nonfungible tokens - unique digital
works of art - that chronicled the conflict, with proceeds landing in a government
crypto wallet. One image of the Ukrainian flag offered by UkraineDAO, an ac-
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tivist group backed by a member of the Russian feminist punk band Pussy Riot,
raised more than $6.7 million [5].

Ukraine’s main sources of state funding since Russia’s invasion, as of May
242022 [6]:

Ukraine central bank |GG /<
Military bonds |G <
International Monetary Fund _ 14K
European Union [N 14«
us I o

European national governments - 8595
European Investment Bank - 703.0
World Bank [JJJij 6780

War bonds allow the issuing government to quickly raise money to fund
military campaigns. Governments that issue war bonds may appeal to patriotic
feelings to sell the war bonds, allowing them to offer a yield that is lower than
current market rates. They can also be used to reduce inflation by removing extra
money from the economy.

Interest rates on war bonds have not changed and are as follows [7]:

e 9.5%, 10%, 11%, and 11.5% per annum in hryvnia (maturities of 3

months, 6 months, 12 months, and 14 months, respectively)

e 3.5%, and 3.7% per annum in U.S. dollars (maturities of 6 months and

12 months, respectively)

e 2.5% per annum in euro (maturities of 3 months, 9 months, and 12

months).

According to NBU Depository, as of 27 June 2022, the structure of the war
bonds portfolio by holders has hardly changed. As before, primary dealer banks
hold the largest portfolio of war bonds.

For investors, war bonds can also be a way to profit by speculating on the
outcome of a war. If one side suffers from a temporary military defeat, investors
can buy that country’s war bonds if they expect a quick reversal. However, they
also take the risk of losing their investment if the war is lost.

However, they were not always an ideal vehicle for investments. United States
war bonds did not pay interest over the life of the bond, and they offered lower prof-
its than competing bonds. Moreover, if a country borrows heavily to finance its war
efforts, it will have to repay all of those bills upon the conclusion of the war [8].
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Pros:

e War Bonds could be purchased for a price that was below their face

value.

o War Bonds were guaranteed by the government.

o Investors experienced a sense of pride and patriotism by helping the na-

tion in times of war.

Cons:

o Paid a lower interest rate than other securities in the market.

e War Bonds did not pay interest payments throughout the life of the

bonds.

e As with any security, War Bonds carried the risk of a loss if sold before

maturity for a lower price than the purchase price.

Ukrainian citizens and residents can buy war bonds through a Ukraine-li-
censed broker or bank. Although overseas institutional investors can also buy war
bonds, it is not clear if they will be available to foreign retail investors.

The list of banks-primary dealers and licensed brokers that actively help
citizens of Ukraine to invest in military bonds is given [6].

1. Primary dealer banks:

Ukrgasbank
Ukreximbank.
Alfa Bank

PUMB

Licensed brokers:
ICU

Capital University
Dragon Capital
BTC Broker

If you invest at least UAH 50,000, contact Oschadbank. UAH 100,000 < to
Privatbank or Kredobank. If the minimum investment amount is UAH 300,000 -
Taxombank, UAH 500,000 - OTP Bank or Raiffeisen Bank.

Also, the Diia app was launched in 2020, allows Ukrainian citizens to use
digital documents in their smartphones instead of physical ones for identification
and sharing purposes. The Diia portal allows access to over 50 governmental
services. Eventually, the government plans to make all kinds of state-person in-
teractions available through Diia. “For the past 3 years, we have been making
communication between Ukrainians and the state simple, convenient and fast.
Now we give people the opportunity to help the state in extremely difficult times
just as easily and conveniently by purchasing military bonds in Diya. They sup-
port the Armed Forces, which destroy the enemy and de-occupy cities. This is

e o o o L o o o o
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your contribution that works for victory,” said Mykhailo Fedorov, Deputy Prime
Minister - Minister of Digital Transformation of Ukraine [9].
The Diia application provides for the following types of bonds:
Sevastopol (payment 13.03.2024)
Donetsk (payment 27.09.2023)
Mariupol (payment 21.06.2023)
Kherson (payment 01.03.2023)
Melitopol (payment 11.01.2023)
Horlivka (payment 02.11.2022)

Each type of military bond is named after a city that is still suffering from
the russian army, in the occupation. In order to purchase them, it is necessary to
select the type and seller, specify the quantity, select the eSupport card for which
the money and interest will be returned, and then sign the documents for opening
an investment account [9].

Issuance of domestic loan bonds is an economically sound instrument for
attracting financial resources to cover war expenses. It is not possible to provide
such colossal expenses only through taxes. It is impossible to do without the
issuance of new money, but it is necessary to make efforts to minimize this pro-
cess, because a significant amount of the money supply will inevitably lead to an
increase in prices and negatively affect the economy as a whole. In contrast to
taxes, the purchase of a loan does not worsen a person’s financial condition, but
in the presence of favorable conditions for the state and the recipient, its imple-
mentation involves an increase in previously invested resources.

In the case of economically correct and fair formulation of the terms of the
loan, due population support for government policies, waging war, conducting an
active campaign, the state is able to attract a significant amount of financial re-
sources without worsening the financial condition of loan consumers [2, p.19].

Therefore, we can conclude that the electronic (non-documentary) circula-
tion of securities is increasing every year. However, in the conditions of war,
they are more important than ever, because they bring us closer to victory: by
improving measures of protection against invaders, stabilizing the level of the
economy, providing interest for the reconstruction of destroyed infrastructure fa-
cilities. Military bonds are one of the sources of financial needs in the conditions
of martial law.
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Abstract. Law, as the main regulator of social relations, should objectively keep
up with their rapid modern changes, respond to the fact that new relations are emerging
based on the latest digital technologies. Cryptocurrency, as the general name of the latest
technologies, is a new factor that affects economic relations more and more every year.
During the last five years, when many countries have already actively begun to include
the legal regulation of cryptocurrencies in the framework of national legislation, Ukraine
remained aloof from this law-making process. However, every year it became more and
more obvious that such a state policy would only lead to lagging behind other states in
the development of the latest technologies. Since the beginning of 2022, the understand-
ing of the need for the development of digital technologies, including with the help of
adequate legal regulation of “cryptocurrency” in Ukraine has begun.

Keywords: cryptocurrency, virtual assets, crypto exchange, crypto companies.

Cryptocurrency is a type of digital currency, the emission and account-
ing of which is performed by a decentralized payment system in a fully au-
tomatic mode (without the possibility of internal or external administration).
Each cryptocurrency is built on blockchain technology, in which asymmetric
encryption is used to verify authority (information protection), and other cryp-
tographic methods are used as proof of work performed and/or Proof-of-stake
(proof of keeping a certain amount of funds in the account). Verification and
confirmation of transactions in the block chain is carried out using cryptocur-
rency mining [6].

The Legislation of Ukraine has come a long way from not recognizing cryp-
tocurrencies to trying to legally regulate this area. Thus, in 2014, in an explana-
tory letter from the National Bank of Ukraine, the Bitcoin cryptocurrency was
defined “as a monetary surrogate that does not have real value and cannot be used
by individuals and legal entities on the territory of Ukraine as a means of pay-
ment, as it contradicts the norms of Ukrainian legislation “. Among the negative
factors, the broad possibility of “illegal actions, including laundering of funds
obtained through criminal means or financing of terrorism” was noted.
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The signing of the Law of Ukraine No. 2074-IX “On Virtual Assets” on
March 15, 2022 by the President of Ukraine was an important step towards deter-
mining the legal status and de-identification of the cryptocurrency market. How-
ever, the Law will enter into force only from the date of entry into force of the
Law of Ukraine “On Amendments to the Tax Code of Ukraine on the Features
of Taxation of Transactions with Virtual Assets”. The Ministry of Digitization
is actively working on amendments to the Tax and Civil Codes to ensure the
full launch of the virtual assets market and the entry into force of the Law. This
law is basic and defines the legal status of virtual assets, thereby providing legal
protection to users and market participants. In this way, foreign and Ukrainian
crypto exchanges will officially work, and banks will open accounts for crypto
companies. In addition, this means that Ukrainians will be able to declare their
income in virtual assets.

The legislation of Ukraine on virtual assets, as stated in Article 3 of Law
No. 2074-IX, consists of the Constitution of Ukraine, international treaties, the
binding consent of which was given by the Verkhovna Rada of Ukraine, the Civil
Code of Ukraine, this Law, the Law of Ukraine “On Prevention and Counterac-
tion of Legalization (Money Laundering) ) incomes obtained through criminal
means, financing of terrorism and financing of proliferation of weapons of mass
destruction” and other laws, as well as regulations adopted for their implementa-
tion [1].

With the entry into force of Law No. 2074-1X, in accordance with Clause
3 of Section VI of the Final and Transitional Provisions, amendments are only
made to the following legislative acts of Ukraine: the Law of Ukraine “On the
National Bank of Ukraine”; the Law of Ukraine “On Banks and Banking Activi-
ty”’; the Law of Ukraine “On Financial Services and State Regulation of Financial
Services Markets”; the Law of Ukraine “On Protection of Consumer Rights”; the
Law of Ukraine “On the permit system in the field of economic activity”; Law
of Ukraine “On Prevention of Corruption”; the Law of Ukraine “On Currency
and Currency Transactions”; The Law of Ukraine “On Prevention and Combat-
ing the Legalization (Laundering) of Criminal Proceeds, Financing of Terrorism
and Financing of the Proliferation of Weapons of Mass Destruction”; The Law
of Ukraine “On prevention and countermeasures against the legalization (laun-
dering) of criminal proceeds, the financing of terrorism and the financing of the
proliferation of weapons of mass destruction.” [1]

In Ukraine, according to the Law “On Virtual Assets” No. 2074-1X dated
February 17, 2022, cryptocurrencies are considered as virtual assets - intangible
goods that are the object of civil rights, have value and are expressed as a set of
data in electronic form. They can be both secured and unsecured. The first of
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them testify to material well-being, and the second do not. Storage, exchange,
transfer, purchase and sale operations are permitted with virtual assets, however,
they are not a means of payment on the territory of Ukraine and cannot be the
subject of exchange for property (goods), work (services). The law stipulates that
in Ukraine: foreign and Ukrainian crypto exchanges will operate legally; banks
will open accounts for crypto companies; Ukrainians will be able to defend their
savings in virtual assets in court. The specifics of taxation of these assets will be
determined after appropriate changes are made to the Tax Code of Ukraine, and
before that, taxes on cryptocurrency should be collected according to general
rules [1].

However, when the law was adopted, no changes were made to the Civil
Code of Ukraine regarding virtual currencies as a type of intangible goods. Sec-
tion III “Objects of civil rights”, Chapter 12 “General provisions on objects of
civil rights”, Article 177: “Types of objects of civil rights”: “Objects of civil
rights are things, including money and valuable papers, other property, property
rights, results of work, services, results of intellectual and creative activity, infor-
mation, as well as other tangible and intangible goods” [3].

There are also no clarifications in the concept of intangible goods, which
are set forth in the Civil Code of Ukraine, Chapter III “Objects of civil rights”,
Chapter 15 “Intangible goods”, Article 199 “Results of intellectual and creative
activity”: “1. The results of intellectual, creative activity and other objects of in-
tellectual property law create civil rights and obligations in accordance with the
fourth book of this Code and other laws.” [3]

Currently, the Verkhovna Rada has registered the Draft Law of Ukraine “On
Amendments to the Civil Code of Ukraine aimed at expanding the scope of civil
rights” (reg. No. 6447 dated 12/17/2021), which provides, in particular, for ex-
panding the list of civil rights intangible goods that are in circulation only in digi-
tal form and the introduction into the Ukrainian legal reality of a new category of
objects of civil rights - digital things, a type of which it is proposed to consider
virtual assets. This brings to life the question of the essence of virtual assets as
varieties of digital things and the feasibility of introducing the category of digital
thing as a whole.

The legal imperfection of the concept and legal nature of virtual assets will
contribute to various misunderstandings in law enforcement activities. And in
order to avoid such complications when using virtual assets in the future, when
resolving legal disputes, looking at a large number of varieties of virtual assets, it
is necessary to improve Law No. 2074-IX.

The Law “On Virtual Assets” specifies that virtual assets can be the subject
of legal proceedings, but are not a means of payment on the territory of Ukraine

— 115 —



and cannot be the subject of exchange for property (goods), work (services), un-
like the definition of a virtual asset in the Law “On the prevention and counterac-
tion of legalization (laundering) of income.” where the very definition of a virtual
asset indicates the possibility of use for payment purposes [2].

Ownership of a virtual asset is acquired by the fact of creation of a virtual
asset, execution and execution of a transaction related to a virtual asset, based
on the norms of the law or a court decision and is evidenced by the possession
of the key of such a virtual asset. However, possession of the key (a set of
technical means implemented in the system for ensuring the turnover of virtual
assets, which makes it possible to control the virtual asset) of such a virtual as-
set does not guarantee the right of ownership. Exceptions are provided by the
Law No. 2074-1X: 1) the key of the virtual asset or the virtual asset is kept by
a third party in accordance with the terms of the transaction between the cus-
todian and the owner of this virtual asset; 2) the virtual asset is transferred for
safekeeping to any person in accordance with the law or a court decision that
has entered into force; 3) the key to the virtual asset was acquired illegally by
a person [1].

Article 23 of Law No. 2074-IX provides for the responsibility of service
providers related to the turnover of virtual assets. It should be noted that liability
concerns only fines, neither administrative nor criminal liability is provided for
and changes to the relevant codes are also not provided for, which makes abuse
by service providers possible [1].

In Ukraine, according to the Concept of State Regulation of Operations with
Cryptocurrencies, the National Commission for Securities and the Stock Market
will ensure that participants in the virtual assets market comply with the require-
ments of the FATF, the norms of the Civil Code and the law “On Virtual Assets”.
It will form and implement not only policy in the field of virtual assets, but also
determine the order of circulation of virtual assets. The Ministry of Digital Trans-
formation and, in part, the NBU are tasked with identifying users and identifying
suspicious transactions, in accordance with FATF requirements, in particular the
exchange of hryvnias for bitcoins and vice versa in the BitCoin24 exchange of
PrivatBank, which also allows you to withdraw bitcoins to the cards of many
banks of Ukraine and to the payment system Visa.

In general, the Law “On Virtual Assets” is the right direction to create a basis
for legal regulation of the crypto industry and show the intention to promote the
development of virtual assets, introduces new opportunities for the development
of the economy of Ukraine, replenishment of the state budget from taxes in the
future, the appearance of new players in the services market, although needs ad-
ditions and refinements.
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The adoption of the Law of Ukraine “On Virtual Assets”:

will contribute to the effective development of the virtual assets market;
will provide an opportunity for citizens and enterprises on the territory
of Ukraine, who actually own virtual assets, to dispose of them in accor-
dance with the current legislation;

will contribute to the development of the market infrastructure of vir-
tual assets on the basis of already available global experience, the con-
struction of fundamentally new regulatory mechanisms, concepts and
approaches in Ukraine;

will ensure the possibility of providing safe and high-quality services to
the participants of the virtual assets market;

will create the necessary prerequisites for the use of advanced technolo-
gies by the executive authorities of Ukraine, in particular distributed reg-
istry technologies and its implementation in the work of state registries
in Ukraine;

will contribute to the increase of investments in the economy of Ukraine,
in particular by increasing the confidence of domestic and foreign inves-
tors as a result of the introduction of civilized and unified rules for the
circulation of virtual assets;

will reduce the share of the shadow economy associated with invest-
ments in virtual assets of citizens and enterprises in Ukraine.

Ukraine should create a system of administrative and legal regulation of
the cryptocurrency market, which will include: legislative acts on the activities
of cryptocurrency market participants; regulation of the rights and obligations
of professional participants in the cryptocurrency market; Issuance of licenses
for activities of crypto-exchanges and crypto-exchange operations, as well as
to ensure control over such activities; to establish rules and standards for the
provision of financial services on the cryptocurrency market and to monitor their
compliance [7].
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Inteligenta artificiala sau ,,AI”, numitd uneori inteligentd masinala, este
inteligenta demonstrata de masini, cum ar fi computere digitale, roboti controlati
de computer etc., pentru a indeplini sarcini asociate in mod obisnuit cu fiinte
inteligente. Termenul se aplica frecvent proiectului de dezvoltare a sistemelor
inzestrate cu procesele intelectuale caracteristice oamenilor, cum ar fi capacitatea
de a rationa, de a descoperi, de a generaliza sau de a invata din experienta trecuta,
in contrast cu inteligenta naturala infatisata de fiintele umane.

Tehnologiile de inteligenta artificiala (Al), In special invatarea automa-
td si procesarea limbajului natural, au deja impact si castigd teren in sectorul
juridic. Odata cu dezvoltarea tehnologiei din ultimii ani, inteligenta artificiala
schimba modul in care gandesc avocatii, modul in care fac afaceri si modul in
care interactioneaza cu clientii [1]. Avocatii folosesc acum tehnologii bazate pe
inteligenta artificiald, cum ar fi Westlaw, LexisNexis si Google, de ani de zile, iar
expertii cred cd este timpul sa exploreze serios utilizarea tehnologiei pe parcursul
intregului proces de arbitraj pentru, printre altele, a spori eficienta si a reduce
costurile [2].

Cu toate acestea, multi practicieni In drept cred de obicei ca impactul Al
asupra profesiei lor va fi limitat. Acest lucru ignora faptul ca Al atinge deja multe
domenii ale dreptului, inclusiv analiza contractelor, cercetarea juridica, descope-
rirea electronica etc. De exemplu, sunt disponibile programe de calculator pentru
a ajuta avocatii sa analizeze observatiile scrise ale celeilalte parti si sa furnizeze
o baza de date pentru jurisprudenta relevanta.

APLICAREA TEHNOLOGIILOR IN ARBITRAJUL INTERNATIONAL

In ultimele doua decenii, s-au inregistrat progrese fenomenale 1n utilizarea
Al Al ameninta sa perturbeze industria arbitrajului international prin crearea de
programe capabile sa calculeze informatii in acelasi mod ca arbitrii.
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Al promite sd emita hotararile intr-un timp rapid, in comparatie cu arbitrii
carora le ia luni sau ani sa emita o hotarare. Aceste programe sunt, de aseme-
nea, capabile sd invete in mod independent din jurisprudenta pentru a emite
hotarari chiar mai bune decat arbitrii. Existd multe moduri prin care tehnologia
poate imbunatati si sprijini arbitrajul international, dar Al este departe de a pre-
lua in totalitate arbitrajul. Din fericire, acest lucru se datoreaza faptului ca inca
pare sd existe un aspect fundamental uman al solutionarii litigiilor [3].

Tehnologia are capacitatea uimitoare de a revizui practicile si ipotezele stabi-
lite ale comportamentului uman. Utilizarea tehnologiei 1n arbitraj creste eficienta,
reduce costurile si permite extinderea arbitrajului in noi segmente de piata [4]. In
ciuda rezistentei traditionale cauzate de conservativitatea avocatilor de a imple-
menta noile tehnologii, tehnologia se strecoara incet in practica juridica si chiar
in arbitrajul international [5].

Videoconferintele, inregistrarile electronice, instrumentele de productie de
documente digitale si bazele de date de cercetare juridica din ce in ce mai inteli-
gente sunt acum omniprezente. Desigur, au existat schimbri progresive. In zilele
noastre, partile fac schimb de pledoarii prin e-mail, iar majoritatea comunicarilor
de la arbitri sunt electronice. Tehnologia este, de asemenea, utilizatd pe scara
larga pentru gestionarea si prezentarea documentelor, de exemplu, initiativa Ne-
tCase la ICC, care este o camera virtuala a cazurilor care ofera un mediu online
sigur pentru depunerea dosarelor pentru cei care sunt de acord sa o foloseasca.
Urmatorul pas este ,,invatarea” independentd de catre computere, altfel numite
Inteligenta Artificiala.

Ca in aproape fiecare colt al lumii, tehnologia cu cel mai mare potential de
a perturba arbitrajul international ar putea fi inteligenta artificiala. Cu capacitatea
sa de a replica si de a spori abilitatile cognitive umane, de a automatiza sarcinile
care necesitd timp, dar simple si de a procesa cantitati masive de date, Al ofera
potentialul de a ajuta la gestionarea cazurilor si la diagnosticarea ineficientelor in
procesul de arbitrare.

Al ar putea, de asemenea, sa ajute partile dintr-o disputa sa-si aleagd arbitrul,
examinand profilurile a mii de candidati in cazuri similare. Ar putea recomanda
elaborarea de sugestii pentru clauze de arbitraj, ajutdnd clientii si avocatii sa eli-
mine erorile, sa identifice punctele moarte si sa se asigure ca interesele lor sunt
protejate. Propunerea de valoare fundamentald a Al consta in capacitatea sa de a
eficientiza sarcinile administrative, eliberand in acelasi timp arbitrii si avocatii sa
se concentreze asupra partilor procesului care necesita cel mai mare nivel de ju-
decata umana: evaluarea faptelor, construirea argumentelor si deliberarea pentru
a determina rezultatele.
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Gestionarea cazurilor ar putea fi, de asemenea, automatizata sau simplificata
in mod semnificativ cu ajutorul unui software, oferind arbitrilor mai mult timp
pentru a face ceea ce fac ei cel mai bine: arbitrul [6]. Acum exista o serie de
start-up-uri care se concentreaza pe perturbarea industriei juridice, unele oferind
deja servicii de gestionare a cazurilor si de prognoza comunitatii internationale
de arbitraj.

Unii practicieni au pledat pentru utilizarea A in arbitraj pentru a ajuta la
gestionarea unor cantitati masive de documentatie din cauza unei cereri in conti-
nua crestere de viteza si eficienta. O cantitate semnificativa de cercetare juridica
si revizuire a documentelor s-a mutat acum de la biblioteci si arhivele din subso-
lul clientilor pe platformele online. Practica arbitrajului international presupune
adesea cunoasterea dreptului international si a mai multor sisteme juridice inter-
ne in acelasi timp. Mai mult decat atat, partile depun la tribunale voluminoase
documente tipdrite si electronice [7].

In consecinta, arbitrajul international este un domeniu de drept intensiv in
documente, care necesita avocatilor si arbitrilor sa petreaca nenumarate ore cer-
cetdrilor juridice si revizuirii documentelor. In ciuda acestui fapt, consilierii si
arbitrii citesc In continuare nenumarate pagini, continand frecvent text irelevant
in cdutarea unei cercetari/revizuiri exhaustive. Este posibil ca acest lucru sa nu
dureze, deoarece utilizarea Al pentru cercetarea juridica si revizuirea documen-
telor in viitorul apropiat va reduce timpul necesar pentru astfel de exercitii de la
ore/zile/luni/ani la secunde (in unele cazuri la milisecunde) [8].

Potentiala utilizare a Al in arbitraj este nesfarsita, dar una dintre cele mai
interesante si controversate aplicatii ar fi utilizarea unui arbitru non-uman, adica
arbitrajul automat, asa cum se discutd in subiectul urmaitor. In loc sa aleaga un
arbitru In functie de nationalitate, cunostinte tehnice si expertiza juridica, partile
ar alege un program software. Aceastd masina ar avea cunostintele necesare, asa
cum sunt specificate de parti si ar putea sa inteleaga un argument, s constate
fapte si sa determine legea aplicabild, ramanand in acelasi timp independenta si
impartiala.

NUMIREA ARBITRILOR

Instrumentele de inteligentd artificiala s-au instalat deja in unele domenii
ale solutionarii litigiilor, de obicei In incercarea de a creste eficienta. De exem-
plu, software-ul de gestionare a dezvaluirii nu se mai limiteaza la performanta
cautdrilor de cuvinte cheie, ci este capabil sa utilizeze codificarea predictiva si
procesarea limbajului natural pentru a extrage si a transmite sensul real din docu-
mente. Instrumentele Al pot fi, de asemenea, folosite pentru a identifica si analiza
autoritatile si pentru a analiza trimiterile. Adevarul brutal este ca instrumentele
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automate se pot descurca mai rapid, mai eficient si mai precis decat orice om cu
cantititi mari de documente sau date. Arbitrajul nu este imun la progresul tehno-
logic dinamic. Avand 1n vedere cd tehnologia domneste suprem asupra oameni-
lor, cea mai mare intrebare care se pune este: ,,sunt partile dispuse sa numeasca
masini ca arbitri?”

Cohen si Nappert opineaza ca suntem in pragul unei transformari fundamen-
tale din partea Al, invocand ca existd o nemultumire larg raspandita in randul
utilizatorilor de arbitraj cu privire la timpul si costul procedurilor si indiferenta
,,obisnuitd” a comunitatii arbitrale, in acelasi timp cu tehnologia devine disponi-
bila si accesibild pentru a aborda nemultumirile privind utilizarea procesului. Ei
mai sustin ca Partile au mai multe optiuni de utilizare, cum ar fi inlocuirea arbi-
trilor umani cu Al care formeaza intregul tribunal, numirea arbitrilor umani in
combinatie cu Al care serveste ca membru al tribunalului sau arbitrii umani care
se consulta cu Al pentru a verifica deciziile lor [9].

Utilizarea IA 1n arbitrajul international a evoluat continuu, iar utilizarea sa
de catre avocati a crescut constant. De exemplu, Dispute Resolution Expert Ma-
nager (DRExM) a fost, in ultimul timp, folosit in Egipt pentru a solutiona litigiile
de constructie, datoritd capacitatii sale de a recomanda cea mai adecvata tehnica
de solutionare a litigiilor, In functie de natura litigiului, dovezi si relatia dintre
parti.

Perspectiva arbitrajului automat ridica o multitudine de Intrebari. Principala
intrebare este daca ar fi posibil din punct de vedere legal in cadrul legal actual?
De la inceput, trebuie remarcat faptul ca majoritatea legilor nationale nu inter-
zic Tn mod expres si nici nu permit Tn mod explicit utilizarea arbitrilor masini.
In schimb, fiecare prevedere referitoare la valabilitatea conventiei de arbitraj il
defineste doar ca supunerea unui litigiu arbitrilor. La randul lor, definitiile ,,tribu-
nalului arbitral” mentioneaza doar faptul ca partile pot numi un singur sau o plu-
ralitate de arbitri. Astfel, pe baza acestui argument, ar fi valabile atat un acord de
arbitraj care trimite litigiul unui arbitru automat, cat si componenta unui tribunal
de catre un astfel de aparat.

Réamane Tn mare masurd neexplicat de ce se considera cd este important ca
un arbitru sa fie o persoana fizica. Pare doar a fi presupusa ca o cerinta evidenta.
In general, arbitrii sunt vizuti ca avand un mandat si o misiune personale [10]si
sunt personal responsabili in fata partilor si este larg recunoscut — nu in ultimul
rand in dezbaterea despre rolul secretarilor de tribunal — ca sarcinile de baza ale
unui arbitru nu pot fi delegate altora.

In consecint, in cazul unui arbitru unic, se presupune in general ci, in mul-
te jurisdictii, arbitrul unic este o persoana fizica care raspunde personal pentru
actiunile si deciziile sale, asa cum s-a subliniat mai sus, in timp ce in cazul unui

— 122 —



tribunal format din trei persoane, exista trei astfel de persoane fizice, iar aici dina-
mica interna si deliberdrile dintre diferitii membri ai tribunalului sunt adesea de
o importanta decisiva. Partidele considera adesea ca este important sa aiba un cu-
vant de spus in numirea unuia dintre membrii tribunalului tocmai pentru ca spera
ca candidatul ales va putea juca un rol cheie in astfel de deliberari. Sunt destul
de multe de spus despre un arbitru artificial. De exemplu, numirea robotilor ar fi
mai putin vulnerabila la contestare pe motive de conflict de interese sau partinire.
Probabil, de asemenea, procesul lor de luare a deciziilor ar fi mai putin probabil
sa fie afectat de slabiciunile foarte umane ale partinirii, ilogicitdtii sau pur si sim-
plu a avea o zi proastd. Si exista un potential evident de reducere a timpului si a
costurilor audierilor.

Pe de alta parte, baza dreptului, inclusiv principiile juridice transnationale
practicate 1n arbitrajul international intre parti din jurisdictii diferite, este funda-
mental sociala si politica, prin urmare, in ciuda modului robotizat in care mul-
te arbitraje internationale par sa fie procesate, functia sa de adjudecare rama-
ne inclusiv sociala. O altd barierd in calea utilizarii arbitrilor roboti este ca, in
principiu, masinile nu au sentimente, empatie sau orice idee de justitie care sa
depaseascd datele si precedentele prelucrate. Acest lucru poate duce la decizii
corecte, dar oarecum nedrepte. Mai mult, justitia nu este doar un simplu algoritm,
este o adevdrata virtute umana care pentru a fi pusa in practica necesita o analiza
complexa a situatiilor si imprejurdrilor care Inconjoarda un anumit caz, precum si
a faptelor si aplicarii legii, pentru a putea sd atinga un echilibru. Un arbitru uman
da legitimitate procesului. in mediere, reputatia si farmecul mediatorului pot fi la
fel de utile pentru solutionarea litigiului. In cele din urma, adjudecarea drepturi-
lor si echitatii in arbitrajul international este perceputa ca o calitate fundamental
umand — una care nu poate fi Tnlocuita atat de usor de roboti. Prin urmare, pentru
moment, probabilitatea ca un robot sa poata exercita virtuti de acest fel si sa eli-
mine complet contributia umana in solutionarea disputelor pare a fi indepartata.

CONCLUZIT

Al se afla 1n prezent intr-o faza de perturbare 1n care practicienii juridici se
confruntd cu modul in care Al poate fi implementata in practica dreptului. Exista
fragmente din procesul legal care pot fi Inlocuite de inteligenta artificiala, dar teh-
nologia de Inlocuire completa a consilierilor, expertilor si arbitrilor cu masini nu
este incd aici. Judecata umana si empatia vor ramane, in viitorul apropiat, carac-
teristici cheie ale arbitrajului, impiedicand masinile sa inlocuiascd oamenii. Prac-
ticienii arbitrajului sunt totusi sfatuiti sa se pregateasca si sa imbratiseze schim-
barile pe care Al le va aduce pe scena arbitrajului. In cele din urma, inteligenta
artificiald va permite practicienilor in arbitraj sa conducd cazurile mai bine, mai
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eficient si, poate, mai rentabil.

Inteligenta artificiala este mai mult decét tehnologie legald. Este urmato-
rul mare pas care revolutioneazd profesia de avocat. Schimbarea poate fi adu-
sa prin promovarea ideilor existente. Ceea ce face ca inteligenta artificialda sa
iasa in evidentd este potentialul unei schimbari de paradigma in modul in care
se desfasoard activitatea juridicd. Pentru comunitatea internationald de arbitraj,
investitia in tehnologii Al trebuie sd fie o strategie evidenta.

Practicienii in arbitraj trebuie sd inceapa sa ofere servicii de solutionare a
litigiilor sustinute de o suitd de instrumente Al. Ei trebuie sd se ocupe de crea-
rea combinatiei potrivite de capabilitati umane si de masini pentru a reformula
relatiile viitoare de care beneficiaza atat furnizorul, cat si clientii. Arbitrajul este
bine plasat pentru a deschide calea in adoptarea de noi inovatii tehnologice si
procedurale — intr-adevar, institutiile arbitrale, tribunalele si practicienii au res-
ponsabilitatea de a face acest lucru, in special acolo unde astfel de inovatii pot
reduce costurile si pot Imbunatiti eficienta.

Inteligenta artificiald este acum o realitate. Al a intrat deja in arbitrajul
international cu pasi incipiente, dar pozitivi, cu scopul de a usura sarcinile de
lucru si de a sprijini activitatea diferitilor jucitori din arena arbitrajului. In mod
similar, evolutiile tehnologice au facut acum incursiuni in sarcina mereu spinoasa
de a selecta arbitrii prin intermediul informatiilor despre arbitri, care Incearca sa
schimbe numirea arbitrilor de la un proces intuitiv bazat pe referinte personale la
o decizie bazata pe date specifice. De asemenea, gestionarea cazurilor a benefi-
ciat foarte mult de pe urma inteligentei artificiale. Tehnologia dezvoltatd pentru
procesarea si analiza documentelor poate aduce avantaje semnificative revizuirii
informatiilor in timpul descoperirii, permitand in acelasi timp desfasurarea audi-
erii in moduri mai interactive si mai utile.
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Abstract: This article examines whether or not conducting court hearings online
violates the right to a fair trial. To provide an answer, appeal is made to the normative
framework, the practice of the Constitutional Court, as well as the practice of the Euro-
pean Court of Human Rights. Finally, it is concluded that neither the Constitution nor
the European Convention on Human Rights prohibits, per se, the holding of online court
hearings. Such a possibility must be provided for by law, be justified and ensure the ex-
ercise of rights in a practical and effective manner.
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Introducere. Dezvoltarea tehnologiilor informationale a luat amploare.
Tehnologiile informationale au repercusiuni asupra tuturor domeniilor, inclusiv
si asupra sistemului judecitoresc. In ultimul timp, se tot promoveazi digitaliza-
rea sistemului judecatoresc [1], inclusiv prin desfasurarea online a sedintelor de
judecata. Aceasta optiune a devenit tot mai proeminentd in contextul pandemiei
provocate de virusul Covid-19. De altfel, insdsi Curtea Europeana a Drepturilor
Omului a facut sedinte online (audieri) [2]. Totusi, in acest context apare ur-
matoarea problema: desfasurarea online a sedintelor de judecatd incalcad sau nu
dreptul la un proces echitabil?

Prevederi normative generale. Cu titlu preliminar, trebuie de precizat ca in
Codul de procedura civila si in Codul de procedura penald gasim cateva repere
normative legate de desfasurarea online a sedintelor de judecata.

Cu privire la procedura civila, art. 154 alin. (4) din Codul de procedura
civila prevede ca expertul poate da explicatii instantei in scris, prezentandu-se
personal in sedinta la ora, data si locul citarii, sau poate comunica cu instanta si
participantii la proces prin videoconferinta.

— 126 —



De asemenea, conform art. 213 alin. (3) din Codul de procedura civila, parti-
cipantul la proces care nu se poate prezenta in sedinta de judecata din cauza afla-
rii peste hotarele Republicii Moldova, din cauza executarii pedepsei in peniten-
ciarele din Republica Moldova, din cauza interndrii intr-o institutie medicald sau
a dizabilitatilor locomotorii poate fi audiat prin intermediul videoconferintei, la
cerere sau din oficiu. Audierea prin intermediul videoconferintei a participantului
la proces are loc, dupa caz, la sediul misiunii diplomatice sau al oficiului consular
al Republicii Moldova, la sediul institutiei penitenciare, al institutiei medicale, de
asistentd sociald, al autoritatii tutelare sau al organului de probatiune, care dispun
de mijloace tehnice corespunzatoare si verificd identitatea participantului.

Nu in ultimul rand, art. 216 alin. (1') din acelasi cod prevede ca audierea
sedinta, la cererea participantilor, a martorului sau din oficiu, instanta poate dis-
pune audierea martorului prin intermediul videoconferintei. Audierea prin inter-
mediul videoconferintei a martorului aflat peste hotarele Republicii Moldova are
loc la sediul misiunii diplomatice sau al oficiului consular al Republicii Moldova,
a martorului aflat pe teritoriul Republicii Moldova — la biroul notarial, la sediul
organului de probatiune sau biroul executorului judecatoresc, a martorului care
executd pedeapsa in penitenciarele din Republica Moldova — la institutia peni-
tenciard in care executa pedeapsa, a martorului internat intr-o institutie medicala
care nu se poate deplasa pentru a participa la sedintele de judecata — la sediul
institutiei medicale, daca acestea dispun de mijloace tehnice corespunzatoare si
verificd identitatea martorului. Martorul semneaza declaratia privind cunoasterea
obligatiilor si raspunderii lui, care va fi expediata instantei de judecata prin inter-
mediul postei electronice.

Prin urmare, Codul de procedura civila prevede posibilitatea audierii, prin
intermediul videoconferintei, a expertului, a martorului sau a participantului
la proces (reclamant sau parat) care nu poate fi prezent fizic in sala de sedinte
de judecata din anumite motive (e.g., probleme de sanatate, aflarea intr-o altd
tara, executarea pedepsei inchisorii). Totodata, aceste persoane pot da explicatii/
declaratii din anumite locuri: sediul misiunii diplomatice sau al oficiului consular
al Republicii Moldova; biroul notarial, sediul organului de probatiune sau biroul
executorului judecatoresc; institutia penitenciard; institutia medicala.

Cu privire la procedura penalda, art. 32 (intitulat ,,Locul judecarii materiale-
lor si cauzelor penale”) alin. (2) din Codul de procedura penala prevede urmatoa-
rele: chestiunile prevazute la art. 469 (chestiunile care urmeaza sa fie solutionate
de catre instanta la executarea pedepsei) [3], 473" (plangerea impotriva actelor
organului care pune in executare hotararea judecatoreasca de condamnare privati-
va de libertate) si 473 (plangerea impotriva administratiei institutiei penitenciare
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referitoare la conditiile de detentie care afecteazd grav drepturile condamnatului
sau ale prevenitului) pot fi examinate la sediul instantei sau la sediul penitencia-
rului ori prin intermediul teleconferintei.

Aceasta prevedere isi gaseste detalierea la art. 471 alin. (3") din Codul de
procedura penald, conform caruia — 1n cazul solutionarii chestiunilor prevazute
la art. 469, 473" si 473 din acelasi Cod prin intermediul teleconferintei, instanta
de judecata asigurd partilor posibilitatea de a lua cunostinta de materialele cau-
zel. Cererile, demersurile 1 materialele pentru solutionarea chestiunilor privind
executarea hotararilor judecdtoresti se depun la instanta competentd Tn numar
egal de copii cu numarul partilor implicate in proces. Transmiterea si aducerea
la cunostintd a materialelor pot fi realizate, la cererea partilor, si prin intermediul
conexiunilor electronice. Condamnatul are dreptul sa inainteze cereri, inclusiv
de recuzare, sa dea explicatii, sa prezinte probe. La solicitarea condamnatului, in
camera de teleconferintd poate fi prezent si aparatorul.

In afara de aceste cazuri, art. 90 alin. (12) pct. 5) din Codul de procedura
penala prevede ca martorul are dreptul sa fie informat despre posibilitatea audie-
rii, prin intermediul unei teleconferinte cu imaginea si vocea distorsionate, astfel
incat sa nu poata fi recunoscut.

Martorul poate sd-si exercite acest drept in ipoteza in care (i) existd motive
temeinice de a considera ca viata, integritatea corporala sau libertatea martorului ori
a unei rude apropiate a lui sint in pericol in legaturd cu declaratiile pe care acesta le
face Intr-o cauza penala privind o infractiune grava, deosebit de grava sau exceptio-
nal de grava si daca (ii) existd mijloacele tehnice necesare. Daca sunt intrunite aceste
conditii, judecatorul de instructie sau, dupd caz, instanta poate admite, in baza art.
110 alin. (1) din Codul de procedura penald, ca martorul respectiv sd fie audiat fara a
fi prezent fizic la locul unde se afla organul de urmarire penala sau in sala in care se
desfasoara sedinta de judecata, prin intermediul mijloacelor tehnice.

Conform art. 110 lin. (3) si (4) din Codul de procedura penala, judecatorul
de instructie se va afla In locul unde este audiat, prin intermediul teleconferintei,
martorul. Martorului in discutie 1 se permite sd comunice altd informatie despre
identitatea sa decat cea reald. Informatia despre identitatea reald a martorului si
alte date relevante ce exprima legatura cauzala dintre fapta savarsita si martor se
consemneaza de catre judecatorul de instructie Intr-un proces-verbal separat care
se pastreaza la sediul instantei respective in plic sigilat, in conditii de maxima
sigurantd a confidentialitatii.

Declaratiile martorului se inregistreaza prin mijloace tehnice video si se
consemneaza integral in procesul-verbal. Casetele video pe care a fost Inregis-
trata declaratia martorului, sigilate cu sigiliul instantei, se pastreaza in original la
instanta impreuna cu copia procesului-verbal al declaratiei [4].
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Sub acest aspect, invinuitului, inculpatului §i aparatorului acestuia, par-
tii vatamate 1 se asigura posibilitatea de a adresa intrebari martorului audiat in
conditiile art. 110 din Codul de procedurd penala. Si mai important: declaratiile
martorului, audiat Tn conditiile articolului mentionat, pot fi utilizate ca mijloc de
proba numai Tn masura 1n care ele sunt confirmate de alte probe [5]. Prin urmare,
exista suficiente garantii impotriva arbitrariului.

Mai trebuie de precizat ca pot fi audiati ca martori, in conditiile art. 110
din Codul de procedura penald, si investigatorii sub acoperire, alti participanti
la proces care au obtinut statut de persoana protejata conform Legii cu privire la
protectia martorilor si altor participanti la procesul penal [6].

Nu in ultimul rand, Codul de procedura penala prevede la art. 110" si cazuri
speciale de audiere a martorului minor, care, de asemenea, implica utilizarea unor
mijloace tehnice speciale si inregistrarea audio/video a audierii.

Din punct de vedere terminologic, in timp ce Codul de procedura civila
opereazd cu formula ,,videoconferinta”, In Codul de procedurd penala s-a dat
preferintd termenului — ,.teleconferintd”. Legislatorul trebuie sd fie coerent si,
prin urmare, trebuie sa utilizeze aceleasi termen in ambele Coduri, eventual, cel
de videoconferinta. De asemenea, ar fi oportun sa se stabileascd in Codul de pro-
cedura penala si alte cazuri de audiere a martorilor/altor participanti prin interme-
diul mijloacelor tehnologiilor informationale, similar Codului de procedura civi-
1a. In acest sens, prezinta relevanta art. 10 si 11 din al doilea Protocol aditional la
Conventia europeand privind asistenta reciprocd in materie penald [7], care pre-
vad posibilitatea audierii martorului sau a expertului judiciar, care se afld intr-un
alt stat si nu poate sau nu este de dorit sa se deplaseze in statul unde se desfasoara
procesul penal, prin intermediul videoconferintei si, respectiv, al conferintei prin
telefon. Aceleasi prevederi se contin si in art. 10 si 11 din Conventia privind
asistenta reciprocd in materie penald intre statele membre ale Uniunii Europene
[8]. Prin urmare, exista un consens european.

Prevederi normative specifice (cazul Covid-19). In contextul pandemiei
provocate de virusul Covd-19, Parlamentul Republicii Moldova a adoptat Legea
nr. 69 din 21 mai 2020 cu privire la instituirea unor masuri pe perioada starii de
urgenta in sanatate publica si modificarea unor acte normative (in vigoare din 26
mai 2020) [9]. Potrivit art. XXIII din Legea in discutie:

,(1) In scopul asiguririi masurilor de prevenire a raspandirii infectiei CO-
VID-19 in institutiile penitenciare, pe perioada starii de urgenta in sandtate publi-
ca declarate prin Hotararea Comisiei Nationale Extraordinare de Sanatate Publi-
ca nr. 10 din 15 mai 2020, examinarea cauzelor penale, inclusiv a demersurilor
privind emiterea si prelungirea mandatelor de arestare, si a chestiunilor ce tin de
executarea pedepselor 1n privinta persoanelor private de libertate se efectueaza
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doar prin intermediul sistemului de teleconferinta sau in spatiile corespunzatoare
la sediile institutiilor penitenciare, fara a fi necesar acordul persoanei private de
libertate.

(2) Examinarea cauzelor penale prevazute la alin. (1) se efectueaza la sediile
instantelor de judecatd numai In cazuri exceptionale.

(3) Instanta de judecata asigura partilor posibilitatea de a lua cunostinta de
materialele cauzei. Transmiterea si aducerea la cunostinta a cererilor, demersuri-
lor si materialelor pot fi realizate, la cererea partilor, si prin intermediul conexi-
unilor electronice.

(4) Dispunerea examindrii cauzelor prin intermediul sistemului de telecon-
ferinta la sediile instantelor de judecata sau la sediile institutiilor penitenciare se
efectueaza prin incheiere, care nu se supune niciunei cdi de atac.

(5) Efectuarea actiunilor de urmarire penald de catre organul de urmadrire
penald in privinta persoanelor private de libertate se realizeaza la sediul institutiei
penitenciare.

(6) Guvernul asigura functionalitatea deplina a sistemului de teleconferinta
in incinta institutiilor penitenciare si a instantelor de judecatd desemnate pentru
examinarea cauzelor penale prevazute la alin. (1).”

Ridicarea exceptiei de neconstitutionalitate. In cadrul unei cauze penale
judecate de Curtea de Apel Chisindu, in care au fost desfasurate cateva sedin-
te de judecata prin intermediul teleconferintei, un avocat a ridicat exceptia de
neconstitutionalitate a art. XXIII din Legea nr. 69/2020 [10]. In acest sens, auto-
rul exceptiei a afirmat ca prevederile art. XXIII alin. (1) din Legea nr. 69/2020,
potrivit cdrora examinarea cauzelor penale In privinta persoanelor private de li-
bertate se efectueaza doar prin intermediul sistemului de teleconferinta sau in
spatiile corespunzatoare la sediile institutiilor penitenciare, fara a fi necesar acor-
dul persoanei private de libertate, incalca dreptul la un proces echitabil, in cadrul
caruia inculpatul ar trebui sa fie asigurat cu toate garantiile necesare apararii sale.
De asemenea, autorul exceptiei a invocat ca aceasta norma incalca dreptul la un
proces echitabil, pentru ca inculpatul nu poate pleda nemijlocit in fata instantei
de judecata [11].

Autorul exceptiei a mentionat cd, pentru examinarea unor cauze complexe
in care sunt cercetate mai multe probe, utilizarea teleconferintei este riscanta.
Totodata, autorul a subliniat ca este posibila intreruperea imaginilor video, iar
acest fapt incalca dreptul inculpatului de a participa Tn mod nemijlocit la proces
[12].

De asemenea, autorul exceptiei a mentionat ca, potrivit art. XXIII alin. (2)
din Legea nr. 69/2020, examinarea cauzelor penale in privinta persoanelor priva-
te de libertate se efectueaza la sediile instantelor de judecatd numai in cazuri ex-
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ceptionale. In opinia autorului exceptiei, legislatorul nu a previzut criterii in baza
carora pot fi evaluate circumstantele care justifica examinarea cauzelor penale la
sediul instantelor. Asadar, autorul i-a solicitat Curtii Constitutionale sa clarifice
continutul art. XXIII alin. (2) din Legea nr. 69/2020, in sensul elucidarii cazurilor
exceptionale care justificd desfasurarea sedintelor la sediul instantei [13].

Asadar, in fata Curtii Constitutionale s-au pus doud probleme: (1) dacd prin
desfasurarea online a sedintelor de judecata se incalca sau nu dreptul la un proces
echitabil; (i1) dacd este sau nu previzibila sintagma ,,cazuri exceptionale” din art.
XXIII alin. (2) din Legea nr. 69/2020.

Decizia Curtii Constitutionale. Prima problema a fost examinatd de catre
Curtea Constitutionald prin prisma art. 20 (care garanteaza dreptul de acces liber
la justitie si, implicit, dreptul la un proces echitabil) si 26 (care garanteaza dreptul
la aparare) din Constitutie.

In acest sens, Curtea Constitutionala a facut apel la jurisprudenta Curtii Eu-
ropene a Drepturilor Omului, conform careia desfasurarea sedintelor de judecata
prin intermediul teleconferintei nu este, ca atare, incompatibild cu notiunea de
proces public si echitabil, dar trebuie sa se asigure faptul ca persoana poate ur-
mari procesul si este ascultata fara impedimente tehnice. De asemenea, trebuie sa
se asigure o comunicare eficientd si confidentiald cu un avocat (Marcello Viola v.
Italia, 5 octombrie 2006, § 67-77; Sakhnovskiy v. Rusia [MC], 2 noiembrie 2010,
§ 98) [14].

Din analiza normelor contestate, Curtea Constitutionala nu a putut identifica
vreo restrangere a dreptului la aparare. Acestea nu excludeau intalnirile confiden-
tiale cu apardtorul pana la data sedintei, nu excludeau asistarea aparatorului la
locul aflarii detinutului in timpul desfasurarii sedintei prin intermediul sistemului
de teleconferintd sau posibilitatea participarii, spre exemplu, a doi apdratori in
mod concomitent, unul in sala de sedinte si altul la locul aflarii detinutului [15].

De asemenea, potrivit Curtii Constitutionale, aspectele referitoare la pre-
tinsele deficiente tehnice in procesul desfasurarii sedintei nu tin de constitutio-
nalitatea normelor contestate, ci de punerea lor in practica de catre autoritagile
competente [16].

Mai mult, Curtea Constitutionald a constatat ca, in primdvara anului 2020, in
Europa, mai multe state au implementat in sistemele lor desfasurarea sedintelor
de judecatd, inclusiv in cauzele penale, prin intermediul teleconferintelor. Acest
procedeu a fost recomandat de diverse institutii internationale. Spre exemplu, in
,Principiile pentru criza de Covid-19”, elaborate de Institutul European de Drept
(European Law Institute), se mentioneaza, intre altele, cd ,,[pJuterea judecato-
reasca trebuie sa faca tot ce este posibil, in mod rezonabil, pentru a continua sa-si
desfasoare procedurile si sedintele recurgand in special la videoconferinte securi-

— 131 —



zate si alte mijloace de conexiune la distanta, in cazurile in care instantele dispun
de acestea. In orice caz, sistemul judiciar ar trebui s mentina un nivel minim
de functionare pentru a trata cauzele de urgenta, pentru a salvgarda preeminenta
dreptului si pentru a furniza remedii de drept adecvate partilor, astfel incat sa nu
fie aduse atingeri dreptului la un proces echitabil, in special drepturilor apararii.
Restrictiile functionarii sistemului judiciar trebuie ridicate imediat din moment
ce situatia de urgenta provocata de Covid-19 o permite” [17].

Astfel, Curtea Constitutionald a conchis ca examinarea cauzelor penale in
privinta persoanelor private de libertate doar prin intermediul sistemului de te-
leconferinta in perioada starii de urgentd in sanatate publica, declarata prin Ho-
tararea Comisiei Nationale Extraordinare de Sanatate Publica nr. 10 din 15 mai
2020, nu era apta, per se, sa incalce dreptul la un proces echitabil. Aceasta ma-
sura temporard a fost justificatd de starea de urgentd in sanatate publica la data
adoptarii legii, inclusiv de importanta protectiei sanatagii persoanelor private de
libertate [18].

Prin urmare, potrivit Curtii Constitutionale, desfasurarea sedintelor de ju-
decata prin intermediul teleconferintei nu reclama, in abstract, o problema din
perspectiva art. 20 si 26 din Constitutie.

Referitor la aspectul legat de clarificarea continutului art. XXIII alin. (2)
din Legea nr. 69/2020, in sensul elucidarii cazurilor exceptionale care justifi-
ca desfasurarea sedintelor la sediul instantei, Curtea Constitutionala a retinut ca
interpretarea si aplicarea dispozifiilor legale la situatii concrete depaseste sfera
controlului de constitutionalitate i reprezinta o competenta a instantelor judeca-
toresti [19].

Sub acest aspect, Curtea Constitutionala a reiterat ca legislatia procesual-pe-
nalad nu poate sd exceleze in texte explicative. Oricat de clar ar fi redactata o nor-
ma juridica, 1n orice sistem de drept exista un element inevitabil de interpretare
judiciara, inclusiv intr-o norma de drept penal procesual. Asadar, rezolvarea pro-
blemei cu privire la caracterul ,,exceptional” al cauzelor care justificau desfasu-
rarea sedintelor de judecata la sediul instantei le revenea instantelor de judecata,
in functie de complexitatea cauzei, starea de sdnatate a participantilor etc. Astfel,
Curtea Constitutionald nu a atestat, referitor la acest aspect, vreo problema de
constitutionalitate [20].

Din aceste motive, Curtea Constitutionala a declarat inadmisibila sesizarea
privind exceptia de neconstitutionalitate a art. XXIII alin. (1) si (2) din Legea nr.
69/2020.

Decizia Curtii Constitutionale se bazeaza pe jurisprudenta Curtii Europene
a Drepturilor Omului. Totusi, spre deosebire de Curtea Europeand a Drepturilor
Omului care judeca cazuri concrete, Curtea Constitutionald exercita un control in
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abstract al normelor contestate din perspectiva Constitutiei. Prin urmare, nu este
exclus ca prin modul in care a fost desfasurata sedinta de judecatd online sa se
incalce dreptul la un proces echitabil. Desigur, instantelor de judecata le revine
sarcina sa asigure respectarea dreptului in discutie.

Jurisprudenta Curtii Europene a Drepturilor Omului. Curtea Europeana
a Drepturilor Omului a fost chemata de mai multe ori sa verifice daca In anumite
cazuri particulare s-a incalcat sau nu dreptul la un proces echitabil si, in special,
dreptul la apdrare, atunci cand sedintele de judecatd au avut loc online.

Spre exemplu, in cazul Marcello Viola v. Italia, Curtea Europeana a Dreptu-
rilor Omului a mentionat ca desfasurarea sedintelor de judecatd prin intermediul
videoconferintei nu este interzisa de Conventia Europeana a Drepturilor Omului,
insd trebuie sa urmareasca un scop legitim si sd asigure examinarea probelor
conform exigentelor dreptului la un proces echitabil [21].

Sub acest aspect, Curtea a subliniat ca desfasurarea sedintelor de judecata
prin intermediul videoconferintei era prevazutd de lege.

Cu privire la scopul legitim, Curtea a retinut ca inculpatul ,,a fost acuzat de
infractiuni grave legate de activitatile mafiei (e.g., omor). Lupta impotriva acestui
flagel poate necesita, in anumite cazuri, adoptarea de masuri menite sa protejeze,
in special, siguranta si ordinea publica si sd previna alte infractiuni. Cu structura
sa ierarhica rigida si reguli foarte stricte si puterea sa substantiala de intimidare
bazata pe regula tacerii si dificultatea de a-si identifica adeptii, mafia reprezinta
un fel de forta criminala de opozitie capabild sd influenteze direct sau indirect
viata publica si sd se infiltreze 1n institutii. Prin urmare, nu este nerezonabil sa
considerdm ca membrii sdi pot, chiar si prin simpla lor prezentd in sala de jude-
catd, sd exercite presiuni nejustificate asupra altor parti din procedurd, in special
asupra victimelor si al pentiti” (i.e., persoane care au facut parte din mafia, insa
care au decis si coopereze cu autoritatile) [22]. In consecintd, Curtea a considerat
ca participarea inculpatului la sedintele de judecata prin videoconferinta a urma-
rit scopuri legitime In baza Conventiei, si anume: prevenirea dezordinii, preve-
nirea infractiunilor, protectia martorilor si a victimelor infractiunilor cu privire
la drepturile lor la viatd, libertate si securitate si respectarea cerintei ,,termenului
rezonabil” in cadrul procedurilor judiciare [23].

In continuare, Curtea de la Strasbourg a examinat daca desfasurarea procedu-
rii a respectat dreptul la aparare. Aici Curtea a retinut ca inculpatul a avut o cone-
xiune audiovizuala care i-a permis sd vada persoanele prezente in sala de judecata
si sd auda ce spun ele. De asemenea, inculpatul a putut fi vazut si audiat de cele-
lalte parti, judecator si martori si a avut ocazia sd faca declaratii in fata instantei de
la locul sau de detentie. Desigur, este posibil ca, din cauza unor probleme tehnice,
legatura dintre sala de audiere si locul de detentie sd nu fie ideald si, astfel, sa
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rezulte dificultdti in transmiterea vocii sau a imaginilor. Totusi, in prezenta cau-
7a, nici inculpatul si nici apdratorul sau nu au invederat instanta despre existenta
unor dificultti tehnice [24]. Curtea a constatat ca inculpatul a putut comunica si
telefonic cu avocatul sau. In fine, Curtea a retinut ci aparitorul inculpatului a avut
dreptul de a fi prezent acolo unde se afla clientul sdu si de a discuta cu acesta in
mod confidential. De asemenea, inculpatul putea s aiba si un aparator care sa se
afle in sala de judecatd. Nu a existat nimic care sa sugereze ca, in spetd, inculpatul
nu ar fi putut comunica cu aparatorul sdu in mod confidential [25].

In aceste conditii, Curtea Europeani a Drepturilor Omului a constatat ci
participarea inculpatului prin videoconferinta la sedintele de judecatd nu a deza-
vantajat substantial apararea in comparatie cu celelalte parti ale procesului (i.e.,
acuzarea) si ca inculpatul a avut posibilitatea de a-si exercita drepturile inerente
conceptului de proces echitabil, astfel cum sunt garantate la art. 6 din Conventia
Europeana a Drepturilor Omului [26].

O concluzie similari a fost avansata in cazul Golubev v. Rusia. In acest caz,
inculpatul a participat (fiind in detentie), prin intermediul videoconferintei, doar
la sedintele din fata Curtii Supreme de Justitie [27]. El s-a plans la Curtea Eu-
ropeana ca i s-a incdlcat dreptul la un proces echitabil. Curtea a declarat cererea
persoanei vizate ca inadmisibild, din urmatoarele motive.

In primul rand, Curtea a retinut ca inculpatul nu a solicitat prezenta sa per-
sonald la sedintele Curtii Supreme, desi dreptul intern prevedea in mod clar ca
o astfel de cerere ar trebui facutd in prealabil in recursul sau. Nimic nu sugera
cd o astfel de cerere ar esua in mod necesar. In plus, nu a existat nicio dovada ca
inculpatul s-a opus audierii prin intermediul videoconferintei [28].

In al doilea rand, Curtea a notat ca cei doi avocati ai inculpatului au fost
prezenti la sedinta Curtii Supreme si ar fi putut sustine sau extinde argumentele
apararii. Este adevdrat cd 1n timpul sedintei inculpatul nu a putut comunica cu
avocatii sai in privat. In alte circumstante, ar putea pune apirarea intr-o pozitie
nefavorabila fatd de acuzare. Cu toate acestea, in spetd, inculpatul a putut sa se
consulte cu avocatul sau in privat Tnainte de audiere. Mai mult, intrucat inculpatul
avea doi avocati, el putea alege pe unul dintre ei pentru a-1 asista in centrul de
detentie in timpul audierii si pentru a se consulta cu el in privat. Nu exista nimic
in dreptul intern care sa impiedice acest lucru si inculpatul nu sustine ca un astfel
de aranjament era imposibil in practica [29].

In al treilea rand, chiar presupunand ci inculpatul nu a avut alta optiune decat
sa participe la sedinta printr-un sistem de comunicatie video, Curtea a reamintit
ca prezenta fizica a unui acuzat in sala de judecatd este extrem de dezirabila, dar
nu este un scop in sine. Acest lucru serveste mai degraba obiectivului general de a
asigura echitatea procedurilor, luate in ansamblu. Curtea a constatat in acest sens
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ca sfera de examinare a cauzei de catre Curtea Suprema a fost oarecum limitata.
Curtea Suprema nu a examinat nicio proba noua, ci doar a analizat constatarile
instantei de fond pe baza materialelor de la dosarul cauzei, a audiat pozitiile
si argumentele partilor. Toate probele au fost disponibile apdrarii si ar fi putut
pregiti in prealabil argumentele corespunzitoare. In ceea ce priveste pozitiile
orale ale partilor, este de remarcat ca inculpatul a putut sd faca observatii orale
si sd adreseze intrebdri participantilor la procedura. El nu a sustinut ca sistemul
a functionat necorespunzator sau cd i-a limitat in orice alt mod capacitatea de a
participa activ la procedura [30].

Asadar, Curtea a concluzionat cd, in circumstantele particulare ale cazului,
inculpatul s-a putut bucura pe deplin de drepturile sale in baza art. 6 § 1 si § 3 din
Conventie, chiar dacd nu a fost cu prezenta fizica la Curtea Suprema.

In cazurile de mai sus, Curtea Europeani a Drepturilor Omului a constatat
ca exista suficiente garantii, astfel Incat persoana sa-si exercite drepturile sale in
mod practic si efectiv.

In schimb, Curtea a ajuns la o concluzie diametral opusi in mai multe cauze.
Spre exemplu, in Shulepov v. Rusia, Curtea a stabilit ca inculpatul s-a prezentat
in fata instantei de apel prin videoconferintd de la penitenciar, iar procurorul s-a
prezentat personal in sala de judecata. Prin urmare, comunicarea inculpatului cu
instanta, fara nicio reprezentare in sala de judecatd, a fost intr-un anumit deza-
vantaj [31]. In acest caz, pentru Curtea Europeani a Drepturilor Omului a avut
o pondere decisiva faptul ca inculpatul nu a avut vreun aparator in apel, in ciu-
da gravitatii infractiunilor (omor si talharie) si a pedepsei penale aplicabile (19
ani de inchisoare), si ca instanta de apel avea o competenta deplind, ea putea sa
examineze orice aspect de fapt si de drept si sd caseze/modifice sentinta primei
instante [32]. Astfel, Curtea a decis ca a fost incalcat art. 6 § 1 (conform caruia
orice persoana are dreptul la judecarea cauzei sale Tn mod echitabil) in corobora-
re cu art. art. 6 § 3 lit. ¢) (conform caruia, orice acuzat are dreptul sa se apere el
insusi sau sa fie asistat de un aparator ales de el si, dacd nu dispune de mijloacele
necesare remunerarii unui aparator, sa poata fi asistat gratuit de un avocat din
oficiu, atunci cand interesele justitiei o cer) din Conventie.

De asemenea, in cazul Sakhnovskiy v. Rusia Curtea Europeana a Drepturilor
Omului a retinut Incalcarea acelorasi articole din Conventie. De data aceasta, Cur-
tea a constatat ca inculpatul a putut s comunice cu avocatul nou desemnat, prin
intermediul videoconferintei, timp de cincisprezece minute inainte de inceperea
sedintei. Mai mult, Curtea s-a indoit de faptul daca comunicarea prin legatura
video a oferit suficientd confidentialitate. Guvernul nu a explicat de ce a fost im-
posibil sa se facd aranjamente diferite pentru asigurarea asistentei juridice a incul-
patului. Ea a acceptat cd transportarea inculpatului de la Novosibirsk la Moscova
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pentru o intdlnire cu avocatul sau ar fi fost o operatiune indelungata si costisitoare.
Subliniind importanta centrald a unei asistente juridice eficace, Curtea a trebuit sa
examineze dacd, avand in vedere acest obstacol geografic particular, Guvernul a
intreprins masuri apte sa compenseze suficient limitdrile drepturilor inculpatului.
In aceasta privinta, Curtea a notat ci nimic nu a impiedicat autoritatile sa orga-
nizeze cel putin o convorbire telefonica intre inculpat si avocatul nou desemnat
inainte de audiere. Nimic nu a impiedicat autoritatile sa numeascd un avocat din
Novosibirsk care ar fi putut sa-1 viziteze pe inculpatul in centrul de detentie si sa
fie alaturi de el in timpul audierii. In subsecvent, nu este clar de ce Curtea Suprema
nu a Incredintat reprezentarea inculpatului avocatului care 1-a aparat deja in fata
instantei de prima instantd si care a contestat sentinta primei instante. In cele din
urma, Curtea Suprema ar fi putut aména sedinta din oficiu, astfel incat sa-i acorde
inculpatului suficient timp pentru a discuta cazul cu avocatul nou desemnat [33].

Aceastd abordare a fost reiteratd, cu ajustarile de rigoare, si in Gorbunov §i
Gorbachev v. Rusia [34].

In aceste ultime doud cazuri (Sakhnovskiy v. Rusia si Gorbunov si Gorba-
chev v. Rusia), Curtea Europeani a Drepturilor Omului a schimbat accentele. In
timp ce in Marcello Viola v. Italia s1in Golubev v. Rusia inculpatului si aparatoru-
lui acestuia le-a revenit sarcina sa pretindd/demonstreze cd desfasurarea sedintei
prin intermediul videoconferintei ar impiedica sau ar impovara exercitarea drep-
tului la aparare, dimpotriva, in Sakhnovskiy v. Rusia si Gorbunov si Gorbachev v.
Rusia Guvernului i-a revenit sarcina sa demonstreze ca a intreprins toate masuri-
le necesare ca si nu sa se incalce dreptul la o asistent juridica efectiva. In orice
caz, ideea centrald care decurge din jurisprudenta Curtii Europene a Drepturilor
Omului este urmatoarea: desfasurarea sedintelor de judecata online trebuie sa fie
justificatd, sa asigure o comunicare confidentiala si sa asigure exercitarea dreptu-
lui la aparare in mod efectiv.

Concluzii. Desfasurarea sedintelor de judecata online a devenit un ,,colac
salvator” pentru examinarea unor cauze, mai ales in contextul pandemiei provo-
cate de virusul Covid-19.

Nici Constitutia, nici Conventia Europeand a Drepturilor Omului nu inter-
zic, per se, desfasurarea sedintelor de judecatd online. O asemenea posibilitate
trebuie sd fie prevazutd de lege, sa fie justificatd si sd asigure exercitarea dreptu-
rilor persoanei in mod practic si efectiv.

Instantele de judecata le revine sarcina sa asigure respectarea dreptului la un
proces echitabil, in particular, ca partile sa aiba posibilitatea de a participa efectiv
la proces (sa participe la examinarea probelor, audierea martorilor, sa adreseze
intrebari, etc.), precum si sd existe o comunicare confidentiald intre justitiabil si
avocatul/aparatorul acestuia, fard impedimente tehnice.
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Prin urmare, in masura in care aceste garantii sunt respectate, nu va exista o
incalcare a dreptului la un proces echitabil si a dreptului la aparare.
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Abstract: The article presents the main advantages of the implementation in the
Republic of Moldova the automated information system ,,Register of powers of repre-
sentation based on the electronic signature (MPower). The objectives of the research are
determining the social, legal and technical nature of the MPower service. The MPower
service, represents an information system consisting of a set of resources and informa-
tion technologies, technical means of program and methodologies, located in intercon-
nection, intended for the recording of powers of representation based on the signature
electronic, granted by individuals or legal entities to other individuals or legal entities.
Also, we referred to some aspects related to the impact of information and communi-
cation technologies in the sphere of public administration, which is causing rapid and
multiple transformations.
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Dezvoltarea serviciilor electronice pentru cetdteni si mediul de afaceri din
ultimii ani a marit, pe alocuri chiar in mod semnificativ, numarul tranzactiilor
efectuate in mediul online, dar a identificat si o serie de lacune ale acestor servi-
cii. Una dintre acestea este faptul cd, desi exista servicii care sunt prestate exclu-
siv online, la etapa actuala nu este implementata functionalitatea de imputernicire
pentru utilizatorii finali pe anumite operatiuni posibil a fi efectuate in cadrul sis-
temelor informationale si/sau acestea sunt restrictionate cu diferite drepturi, cum
ar fi dreptul de semnare electronica si expediere a rapoartelor/informatiilor sau
dreptul exclusiv de creare a rapoartelor, fard drept de semnare, etc.

In unele cazuri, autoritatile publice si prestatorii de servicii creeaza registre
specializate unde tin aceste imputerniciri de reprezentare. Totusi aceste registre
sunt utilizate doar la nivel departamental si nu usureaza experienta utilizatorilor
in ceea ce priveste tranzactiile online cu autoritatile publice [1].
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Practica anterioara aplicatd pentru a rezolva problemele mentionate supra
consta in crearea certificatelor cheilor publice pentru persoanele juridice, care
contineau numadrul de identificare a persoanei juridice (IDNO), numarul de iden-
tificare a persoanei fizice (IDNP) si functia detinuta de aceasta persoana in cadrul
organizatiei. In lipsa unui mecanism de revocare si/sau reemitere a acestor certifi-
cate, persoanele juridice erau vulnerabile, deoarece la concedierea sau destituirea
din functie a persoanei fizice indicate in astfel de certificate, aceasta putea efectua
tranzactii o perioadd semnificativa de timp, considerate cu fortd juridicd pana in
momentul depistarii informatiei despre revocarea unor astfel de certificate.

De asemenea, 1n cazul unor servicii de care cetatenii ar putea beneficia prin
intermediul unei persoane imputernicite, mecanismele anterioare de acordare a
unor imputerniciri de reprezentare presupuneau interactiunea, dupa caz, fie cu un
notar, in vederea Intocmirii unei procuri autentificate notarial, fie cu un reprezen-
tant al prestatorului de servicii. Spre exemplu, ridicarea cazierului judiciar putea
fi realizatd personal de solicitantul serviciului respectiv sau prin intermediul unui
imputernicit. Astfel, pentru ridicarea cazierului, imputernicitul trebuia sa mearga
la prestatorul serviciului respectiv cu o procurd autentificatd notarial.

Solicitarea procurilor autentificate notarial in contextul prestarii unor servi-
cii, in detrimentul unei Imputerniciri de reprezentare neautentificate, este gene-
ratd de necesitatea asigurarii ca semnaturile sunt adevarate, ceea ce contribuie la
evitarea unor fraude. Utilizarea procurilor autentificate notarial pentru accesarea
in numele reprezentatului a unor servicii, fie publice, fie private, genereaza efor-
turi financiare suplimentare si tergiverseaza prestarea serviciului.

Prin utilizarea Sistemului informational automatizat ,,Registrul imputerni-
cirilor de reprezentare in baza semnaturii electronice (MPower)” (in continuare
— SIA ,,MPower”) ca mecanism pentru acordarea imputernicirilor de reprezentare
pentru care legislatia nu prevede necesitatea autentificarii notariale, se reduc ris-
curile de fraudare a semniturilor si cheltuielile reprezentatului. In acest context,
SIA ,,MPower” reprezinta o solutie eficienta de rezolvare a acestor probleme, prin
oferirea unui mecanism sigur, flexibil si comod de gestiune a imputernicirilor de
reprezentare de catre persoanele fizice si persoanele juridice, cu posibilitatea de
verificare a existentei si validitatii acestor imputerniciri de catre autoritatile pu-
blice ale Republicii Moldova.

SIA ,,MPower” reprezintd un sistem informational constituit dintr-un an-
samblu de resurse si tehnologii informationale, mijloace tehnice de program si
metodologii, aflate in interconexiune, destinate consemnarii imputernicirilor de
reprezentare n baza semnaturii electronice, acordate de cétre persoane fizice sau
persoane juridice altor persoane fizice sau persoane juridice.

Scopul credrii SIA ,,MPower” consta in formarea resursei informationale
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(Registrul imputernicirilor de reprezentare in baza semnaturii electronice) care
contine informatia referitoare la imputernicirile de reprezentare acordate de catre
persoanele fizice si persoanele juridice de drept public sau de drept privat. SIA
»-MPower” ofera persoanelor fizice si persoanelor juridice de drept public sau
de drept privat un mecanism eficient, fiabil si modern de acordare, verificare
a valabilitatii si revocare a Tmputernicirilor de reprezentare in baza semnaturii
electronice.

Obiectivele de baza specifice stabilite pentru SIA ,,MPower” sunt:

1) simplificarea procesului de acordare si revocare a imputernicirilor de re-

prezentare;

2) reducerea costurilor de acordare a imputernicirilor de reprezentare;

3) automatizarea procesului de inregistrare in sistemele informationale ale

autoritdtilor publice a imputernicirilor de reprezentare acordate.

Sarcinile de baza realizate de SIA ,,MPower” sunt:

1) crearea si semnarea imputernicirilor de reprezentare semnate electronic;

2) verificarea validitatii imputernicirilor de reprezentare semnate electronic;

3) tinerea in forma electronica a Registrului;

4) asigurarea confidentialitdtii, securitdtii si protectiei datelor cu caracter

personal continute in imputernicirile de reprezentare;

5) generarea de statistici si rapoarte;

6) asigurarea interconexiunii cu alte sisteme informationale de stat In sco-

pul verificarii imputernicirilor de reprezentare.

In termeni uzuali, MPower este un serviciu guvernamental prin care o per-
soanad fizica sau juridica (Reprezentat) poate Tmputerniciri o altd persoana fizica
sau juridicd (Reprezentant) sa actioneze in numele si pe seama sa la obtinerea
unui serviciu de la un prestator. Unele tipuri de imputerniciri admit participarea
la acordarea Tmputernicirii unor persoane terte, in calitate de Cosemnatar.

Institutia Publica ,,Agentia de Guvernare Electronica”, este posesorul si
detinatorul Registrului imputernicirilor de reprezentare in baza semnaturii elec-
tronice, care asigura implementarea, functionarea si dezvoltarea SIA ,,MPower”.
Cadrul legal al functionarii Registrului imputernicirilor de reprezentare in baza
semnaturii electronice este stipulat in Legea nr. 91/2014 privind semnatura elec-
tronicd si documentul electronic [2]. Conceptul Sistemului informational automa-
tizat ,,Registrul Tmputernicirilor de reprezentare in baza semnaturii electronice”
(MPower) si Regulamentul privind modul de tinere a Registrului imputernicirilor
de reprezentare in baza semnaturii electronice este aprobat prin Hotararea Guver-
nului R.Moldova nr. 375/2020.

Serviciul MPower poate fi accesat prin intermediul portalului http://mpower.
gov.md. Accesarea portalului este disponibila atat prin autentificare cat si fara
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autentificare. Autentificarea in MPower se face prin Serviciul electronic guver-
namental de autentificare §i control al accesului (MPass) si necesitd semnatura
electronica.

Imputernicirea de reprezentare electronica acordati prin intermediul SIA
MPower se bazeaza pe utilizarea semndturii electronice si este emisd in con-
formitate cu prevederile Codului Civil al Republicii Moldova [3] si a Legii nr.
91/2014 privind semndtura electronica si documentul electronic. Reprezentatul
este o persoana fizicd sau juridica care are semnatura electronica si a primit codul
de autorizare in cazul persoanelor juridice IDNO sau cod fiscal si persoanelor
fizice IDNP sau cod fiscal. Reprezentantul poate fi orice persoana fizica sau juri-
dica ce detine acte permisive in Republica Moldova.

Drept exemple de servicii publice care pot fi prestate datorita MPower sunt:
imputernicire pentru depunerea cererii si ridicarea placilor de inmatriculare pentru
vehicule; imputernicire pentru depunerea actelor in original pentru Inmatricularea
in institutia de Tnvatamant superior; imputernicire pentru depunerea cererii si ridi-
carea adeverintelor ce contin date din Registrul de stat al conducatorilor de vehi-
cule; imputernicire pentru depunerea cererii si ridicarea certificatelor; imputerni-
cire pentru depunerea cererii si ridicarea extraselor privind starea civila (nastere,
casatorie, deces si altele), inclusiv extraselor multilingve; ridicare de trimiteri
postale inregistrate: trimiterile postei de scrisori, colete postale. Astfel, acordarea
imputernicirilor de reprezentare se poate face autonom, fara asistenta din partea
serviciilor notariale, este gratuit, reduce costurile si timpul de acordare.

Sistemele informationale de stat sunt foarte usor de gestionat pentru ca
ele sunt integrate si se afld in interconexiune. MPower se bazeaza pe serviciile
MPass, MSign, MNotify, MLog, MConnect, MCabinet si MCloud. Noua platfor-
ma de guvernare digitala se inscrie in seria de servicii menite sd imbunatateasca
performanta guvernarii in Republica Moldova si sa reduca costurile si birocratia
si sd aduca serviciile publice mai aproape de necesitatile cetateanului.

Utilizarea serviciului Mpower prezintd un sir de beneficii, cum ar fi:

- Acordarea unei imputerniciri de reprezentare intr-un mod simplu, sigur

si independent;

- Reducerea efortului financiar si al timpului, necesar pentru acordarea

unei Tmputerniciri de reprezentare;

- Recunoasterea si acceptarea imputernicirilor de reprezentare de toate

institutiile de stat;

- Posibilitatea de verificare — 24/7 a valabilitatii imputernicirilor de repre-

zentare acordate;

- Posibilitatea de integrare in sistemele informationale pentru verificarea

automata a imputernicirilor de reprezentare acordate;
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- Notificarea prin e-mail, in regim real de timp, despre schimbarea statutu-

lui imputernicirii acordate;

- Utilizarea SIA Mpower este gratuita.

Accesand site-ul, fiecare utilizator poate verifica ce tipuri de Tmputerniciri se
pot face la momentul de fata, poate verifica starea imputernicirilor efectuate sau
primite, precum si crea imputerniciri noi. Pe platforma MPower sunt disponibile
mai mult de 20 tipuri de imputernicire pentru obtinerea serviciilor de la Agentia
Servicii Publice, MAI: Serviciul Tehnologii Informationale, ,,Posta Moldovei”,
Camera de Comert si Industrie. Lista urmeaza a fi completata cu alte servicii co-
nexe de la institutii publice din Moldova, care conlucreaza cu cetatenii, precum
FISC, CNAS, CNAM si altele.

Prestatorii de servicii, in functie de specificul serviciilor, in scopul facilitarii
procesului de acordare a Tmputernicirilor de reprezentare, utilizate in contextul
serviciilor respective, creeaza tipuri de Tmputerniciri definite. Tipul de Tmputer-
nicire definita este un model (sablon) de Imputernicire, asociat unui prestator de
servicii §i unui serviciu prestat de catre acesta.

Reprezentatul, in baza tipurilor de Imputerniciri definite in SIA ,,MPower”,
acordd o Tmputernicire de reprezentare, care contine un drept sau un set de drep-
turi, unei alte identitdti reprezentant, permitand astfel partii imputernicite noi
competente. Imputernicirea de reprezentare are un ciclu de viata, trecand prin
diferite stari: redactat/sters, creat, semnat, acceptat/respins, suspendat/revocat,
vizualizat si validat.

Fiecare imputernicire de reprezentare este semnati de reprezentat. Imputer-
nicirile de reprezentare se semneaza cu semndtura electronicad avansata calificata
de catre administrator/reprezentantul imputernicit in numele persoanei juridice
de drept public sau de drept privat si, respectiv, de catre persoana fizica in nume
propriu. Optional, in functie de obiectul imputernicirii de reprezentare, este po-
sibil ca unele imputerniciri de reprezentare sa fie semnate, de exemplu, de catre
un martor. Imputernicirile de reprezentare pentru valabilitatea cirora legea sau
un act juridic prevede obligativitatea semnarii de doud sau mai multe persoane se
cosemneaza electronic de catre acestea. Reprezentatul poate revoca sau suspenda
imputernicirea de reprezentare acordata de el. De asemenea, reprezentantul poate
accepta sau respinge imputernicirea de reprezentare prin care ii sunt acordate
anumite imputerniciri.

Imputernicirile de reprezentare sunt valabile incepand cu momentul semna-
rii lor Tn Registru sau cu o alta data ulterioara, indicata de reprezentat, si inceteaza
in conditiile Codului civil al Republicii Moldova nr. 1107/2002.

Prestatorul de servicii verifica validitatea imputernicirii de reprezentare
acordate in contextul serviciilor pe care le presteaza. Verificarea poate fi realizata
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de catre un operator sau sistem informational al prestatorului de servicii prin in-
termediul unei interfete programatice a SIA ,,MPower”.

In cadrul SIA ,,MPower” se asigura generarea si pastrarea inregistrarilor de
audit ale securitatii pentru operatiunile de prelucrare a datelor cu caracter personal,
in conditiile capitolului VIII din Cerintele fata de asigurarea securitatii datelor cu
caracter personal la prelucrarea acestora in cadrul sistemelor informationale de
date cu caracter personal, aprobate prin Hotirarea Guvernului nr. 1123/2010. In-
registrdrile de audit ale operatiunilor si rezultatele acestora pot fi accesate de Cen-
trul National pentru Protectia Datelor cu Caracter Personal si puse la dispozitia
acestuia in scopul investigarii potentialelor incalcari ale regimului de prelucrare/
protectie a datelor cu caracter personal.

Din motive de securitate, sesiunea de lucru in SIA ,,MPower” se blocheaza
la solicitarea utilizatorului sau automat, dupa maximum 15 minute de perioada
inactiva a utilizatorului, fapt care face imposibil accesul de mai departe pana in
momentul cand utilizatorul deblocheaza sesiunea de lucru prin metoda trecerii
repetate a procedurilor de identificare si autentificare.

Reprezentatul, pentru acordarea imputernicirii de reprezentare, comple-
teaza Tn mod obligatoriu datele cu privire la reprezentant, datele cu privire la
prestatorul de servicii in contextul serviciilor caruia se acordd imputernicirile
si datele referitoare la obiectul si perioada de valabilitate a imputernicirii de
reprezentare. Dupd introducerea completa sau partiald a datelor mentionate,
imputernicirii de reprezentare 1 se atribuie un cod unic de identificare complex
(alfanumeric), generat in mod aleatoriu de SIA ,,MPower”. Codul unic de iden-
tificare atribuit imputernicirii de reprezentare este unic, invariabil si nu poate fi
atribuit altor imputerniciri de reprezentare, inclusiv dupd radierea acesteia din
Registru.

Inregistrarea in Registru a imputernicirii de reprezentare se realizeaza in
momentul semnarii acesteia de catre semnatar prin intermediul serviciului guver-
namental integrat de semnaturi electronica (MSign). Imputernicirea de reprezen-
tare detinutd in registrele si sistemele informationale ale institutiilor/autoritatilor
publice este Inregistrata in Registru in momentul realizarii importului acesteia in
cadrul SIA ,,MPower”.

Accesul la datele din Registru este conditionat de rolul utilizatorului. Astfel,
registratorul are acces tehnic la datele din Registru, ceea ce presupune introdu-
cerea, modificarea si radierea datelor inregistrate de acesta. Ceilalti utilizatori au
acces informational la datele din Registru, ceea ce presupune vizualizarea datelor
numai in formatul individual permis pentru fiecare utilizator in parte. In unele
cazuri registratorul poate avea rol de utilizator cu acces limitat informational la
date.
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Este interzisa utilizarea datelor din Registru in scopuri contrare legii. In con-
text, datele cu caracter personal ale persoanelor fizice se utilizeaza in temeiul
legislatiei privind protectia datelor cu caracter personal.

Destinatarul datelor din Registru nu este in drept sd modifice datele obtinute
din Registru, iar la utilizarea acestora este obligat sa indice sursa lor. De aseme-
nea, datele receptionate din Registru nu pot fi transmise persoanelor terte, daca
legislatia sau tratatele internationale la care Republica Moldova este parte nu
prevad altfel.

SIA ,,MPower” este supus unui control intern si extern. Controlul in-
tern este efectuat de posesor, iar controlul extern este efectuat anual de catre
autoritatile administratiei publice autorizate. Responsabilitatea pentru organiza-
rea functiondrii SIA ,,MPower” apartine posesorului acestuia.

Angajatii responsabili de asigurarea functionarii sistemului si inregistrarii
datelor poartd raspundere civild, contraventionald sau penala, dupa caz, con-
form legislatiei, pentru autenticitatea, fiabilitatea, integritatea informatiei, pre-
cum si pentru pastrarea/stocarea si utilizarea acesteia. La fel, toti subiectii SIA
»-MPower” poarta raspundere civila, contraventionald sau penala, dupa caz, con-
form legislatiei, pentru prelucrarea, divulgarea si transmiterea informatiei din
sistem ce contine date cu caracter personal persoanelor terte, contrar prevederilor
legislatiei.

Pastrarea Registrului este asiguratd de posesor pand la adoptarea deciziei
despre lichidarea acestuia. In cazul lichidarii, datele si documentele continute in
acesta se transmit in arhiva conform legislatiei. Pentru asigurarea functionalitatii
eficiente si neintrerupte a SIA ,,MPower”, schimbul informational de date SIA
~-MPower” este asigurat In regim non-stop.

In concluzie, implementarea in Republica Moldova a Sistemului
informational automatizat ,,Registrul imputernicirilor de reprezentare in baza
semndturii electronice — Mpower, prezintd avantaje majore. Prin punerea in
aplicare a acestui sistem electronic, s-a facut un pas important in procesul de
dezvoltare si transformare digitala a Republicii Moldova. Principalele avan-
taje pe care le implicd serviciul MPower sunt: celeritatea, accesibilitatea,
transparenta, reducerea proceselor birocratice, precum si sporirea Increderii
cetatenilor in guvernare.
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Abstract: Digital transformation in the Republic of Moldova, is developed quite
fast. The notarial activity, which represents one of the mechanisms of the state to guar-
antee the rights and legitimate interests of citizens, also requires a transformation in
electronic format. The notarial deeds development in electronic format and those at a
distance is already a reality in several countries. The time has come to examine in sub-
stance whether all the powers attributed to the notary can be carried out electronically
and/or remotely or not? In this paper, the author will try to argue his position on the limit
of the powers of the notary in electronic and/or distant format.

Cuvinte-cheie: act notarial in format electronic, act notarial la distantd, proce-
dura de autentificare, competenta notarului.

Potrivit art. 4 din Legea nr. 246/2018 [1], activitatea notariala se realizeaza
in 4 forme: oferirea consultatiei notariale, indeplinirea procedurii notariale, in-
deplinirea actiunii notariale si Intocmirea actului notarial. Legislatia actuala nu
contine definitia acestor termeni, cu exceptia actiunii notariale, care, conform art.
5 alin. (9) din Legea nr. 246/2018 [ 1], reprezinta o totalitate de fapte intreprinse si
acte emise de notar, indreptate spre stabilirea faptelor si imprejurarilor necesare
intocmirii §i executarii actului notarial sau indeplinirii procedurii notariale.

Normele privind competenta notarului ar fi trebuit sa descrie fiecare din aces-
te forme de realizare a activitatii notariale, Insd art. 11 din Legea nr. 246/2018 [1]
relateaza doar despre acte si actiuni notariale, in alin. (1), si consultatii notariale,
in alin. (2), 1ar procedura notariala a ramas nespecificata in mod expres. Sincer
vorbind, in partea referitoare la competenta notarului, din cauza lipsei unui con-
cept clar privind terminologia utilizata, s-a ajuns la un haos. Or, in mod clasic,
o procedurd notariald contine in sine actiuni sdvarsite, care se soldeaza cu un
anumit rezultat — act. Definitia legald a actiunii notariale este confuza, deoarece
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presupune o totalitate de fapte si acte, iar totalitatea actelor si faptelor formea-
za procedura, chiar dacd din aceeasi definitie rezultd cd aceasta totalitate este
necesara pentru intocmirea unui act sau indeplinirea unei proceduri notariale.
Respectiv, mai corecta ar fi formularea notiunii de actiune notariald in forma de
acte individuale.

In acelasi timp, procedura notariald include actiuni si acte notariale, deoa-
rece in cadrul unei proceduri notariale pot fi intocmite mai multe acte notariale.
De ex., in cadrul procedurii succesorale notariale putem regasi: autentificarea
declaratiei de renuntare la mostenire, autentificarea declaratiei de acceptare a
mostenirii, eliberarea certificatului de calitate de mostenitor, eliberarea certifica-
tului de mostenitor, etc.

Drept consecinta, continutul art. 11 din Legea nr. 246/2018 poate fi criticat,
deoarece relateazd despre acte si actiuni notariale, iar in realitate contine acte
si proceduri notariale. Formularea prevazutd in art. 12 din Legea Romaniei nr.
36/1995 [2], potrivit careia notarul public indeplineste urmdatoarele acte si pro-
ceduri notariale, este una mai reusita.

Conform art. 11 din Legea nr. 246/2018, competenta notarului din Republica
Moldova include: a) redactarea inscrisurilor cu continut juridic, la solicitarea
partilor; b) autentificarea inscrisurilor; c) procedura succesorala notariala; d)
eliberarea certificatului de mostenitor; e) eliberarea certificatelor de proprietate;
f) certificarea unor fapte, in cazurile prevazute de lege; g) legalizarea semnatu-
rilor de pe documente, h) legalizarea semnaturii traducatorului sau interpretului
autorizat; i) actele de protest al cambiilor si al cecurilor, j) numirea, in cazurile
prevazute de lege, a custodelui sau a administratorului masei succesorale; k)
legalizarea copiilor de pe documente si a extraselor din ele,; 1) efectuarea i cer-
tificarea traducerilor; m) transmiterea inscrisurilor persoanelor fizice si juridice
altor persoane fizice si juridice §i, dupa caz, eliberarea certificatului; n) primi-
rea in depozit a mijloacelor financiare, documentelor §i instrumentelor financia-
re; o) somarea publica a creditorilor; p) asigurarea probelor; q) organizarea si
desfasurarea licitatiilor, certificarea etapelor procedurale ale licitatiilor sau ale
rezultatelor acestora, r) desfacerea casatoriei prin acordul sotilor; s) eliberarea
duplicatelor actelor notariale; t) medierea in conditiile legii; u) investirea cu
formula executorie; v) orice alte acte si actiuni prevazute de actele normative.

Inainte de a examina limita competentei notarului in materia actelor notaria-
le pe suport electronic, este nevoie de a clarifica ce este un act notarial pe suport
electronic? In fond, un act notarial pe suport electronic nu reprezinti un act sui
generis. Concluzia data se bazeaza pe faptul ca atat rolul notarului, cat si forta
juridica atribuitd actului notarial nu se modifica, desi unele aspecte procedurale
de atingere a acestui rezultat sunt diferite. Din acest considerent, urmeaza a fi
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diferentiat doar suportul actului notarial: hartie traditionald sau suport digital/
electronic.

Din aceasta perspectiva, putem observa ca, in prezent, conversiunea oricarui
document pe suport de hartie in format digital deja nu mai este o problema tehni-
ca. Ca urmare, orice act/document notarial poate fi expus pe un suport digital, cel
putin din perspectiva pastrarii acestuia in arhiva.

In acelasi timp, putem observa ci un act notarial pe suport electronic poate
fi obtinut nu doar in rezultatul conversiunii celui pe suport de hartie, ci si in cazul
aplicdrii unor instrumente electronice, cum ar fi: un pix special pe touch screen
sau semndtura electronica. Drept consecinta, actele notariale pe suport electronic
pot fi obtinute in rezultatul: a) conversiunii unui act notarial pe suport de hartie;
sau b) utilizarii instrumentelor de semnare a documentelor electronice. Aceste in-
strumente pot fi utilizate de unul, mai multi sau toti participanti la actul notarial.

Daca existenta unui act notarial pe suport electronic in rezultatul conversi-
unii nu creeaza nici probleme tehnice, nici probleme juridice, in mésura In care
sunt utilizate doar in scopul de arhivare, atunci in cazul utilizarii instrumentelor
de semnare a documentelor electronice pot aparea unele dificultati. Astfel, auto-
rul evidentiaza urmatoarele limite/dificultati:

- nu pot fi Intocmite pe suport electronic acte notariale, care urmeaza sa

existe doar intr-un singur exemplar.

Investirea cu formula executorie presupune in rezultat aparitia unui titlu exe-
cutoriu. Titlu executoriu urmeaza a fi emis doar intr-un singur exemplar. Actul
electronic este susceptibil de copiere/utilizare multipla conform caracterisiticilor
sale tehnice.

Un pas imens pentru implementarea actului notarial pe suport electronic si
cel la distanta reprezinta Legea nr. 126/2023 [3]. In privinta acestei proceduri
notariale, este prevazutd urmatoarea solutie in art. 43 alin. (11) din Legea nr.
246/2018: se investesc cu formula executorie in forma electronica doar actele
care au fost semnate si autentificate in formd electronicd. In opinia autorului,
abordarea in cauza este una gresitd, deoarece existenta in circulatie a mai multor
titluri executorii va sprijini posibile fraude in acest domeniu.

- nu pot fi Intocmite pe suport electronic acte notariale, care se refera la

documente pe suport de hartie.

Avand in vedere cd cambiile si cecurile, ca titluri de valoare, se intocmesc
pe suport de hartie, actele de protest al acestora nu pot fi Intocmite pe suport elec-
tronic, deoarece urmeaza a fi indeplinite pe aceeasi hartie. Aceasta competenta se
confrunta si cu dificultatea relalatd mai sus, deoarece cambiile si cecurile se afld
in circulatie doar intr-un singur exemplar.

Similar, nu pot fi primite in depozit/la pastrare mijloacele financiare, docu-
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mentele si instrumentele financiare, inclusiv testamentele olografe. De fapt, in
cazul de fatd este o combinatie a ambelor cazuri, deoarece in cazul primirii in
depozit notarul este obligat sa elibereze un certificat, care urmeaza a fi restituit la
restituirea bunurilor primiti in depozit. Astfel, acest certifiat trebuie sa existe doar
intr-un singur exemplar.

Aceasta pozitie este sustinuta in art. 5! alin. (5) din Legea nr. 246/2018 doar
partial, fiind mentionata doar primirea la pastrare a testamentului olograf si a
altor documente pe suport de hartie.

Este de observat ca, dificultatea va putea fi depdsitd atunci cand documentul
pe suport de hartie va fi conversat in forma de document electronic.

- nu pot fi intocmite pe suport electronic actele notariale in cazul in care

beneficiarul acestei proceduri nu asigura conditiile tehnice necesare.

Bineinteles, tehnologiile informationale se dezvolta foarte operativ. Cu toate
acestea, implementarea acestora in practicd dureaza, iar asigurarea utilizarii la
100 % necesita si mai mult timp. Din acest motiv, chiar daca notarul este capabil
sd indeplineasca unele proceduri notariale in format electronic, aceasta capacitate
urmeaza sa fie raspandita si asupra beneficiarilor acestei asistente notariale.

De ex., orice procedura de notificare notariald sau transmitere a unui do-
cument va putea fi indeplinita in format electronic doar atunci cand destinatarii
acestor documente sunt capabili sa receptioneze n format electronic. Astfel, nu
pot fi indeplinite in format electronic urmatoarele proceduri: transmiterea nscri-
surilor persoanelor fizice si juridice altor persoane fizice si juridice si, dupa caz,
eliberarea certificatului; somarea publica a creditorilor.

Avand in vedere diversitatea formelor de asigurare a probelor conform
legislatiei de procedura civila, unele din aceste forme pot intruni dificultatea re-
spectiva.

Aceasta pozitie nu a fost sustinuta in art. 5! alin. (5) din Legea nr. 246/2018,
fiind mentionatd doar asigurarea probelor. Specificarea faptului cd asigurarea
probelor nu poate fi Intocmita n format electronic, farad a specifica exceptiile, va
face inutila savarsirea unor acte notariale derivate din aceastd procedura, cum
ar fi: certificarea continutului paginilor web, programelor sau al altor produse
informatice, care este utilizata in acest scop. In plus, nu poate fi gisita justificare
pentru situatia Tn care instanta de judecatd poate asigura o proba in format elec-
tronic, iar notarul nu poate.

- nu pot fi intocmite pe suport electronic actele notariale in cazul in care

notarul nu poate asigura conditiile tehnice necesare.

In fond, pentru a intocmi un act notarial pe suport de hartie, notarul trebuie
sa creeze conditii tehnice certe, pentru a fi sigur de rezultatul utilizarii acestor
tehnologii si solutii. In masura in care notarul nu poate asigura asemenea conditii
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— actul notarial nu poate fi indeplinit, chiar daca in alte tari existd solutii tehni-
ce.

Orice solutie tehnica sau tehnologie va putea fi utilizatd de cétre notar doar
dacd Republica Moldova, ca stat, o va accepta, iar notarul va fi asigurat cu conditii
necesare exploatarii acesteia. Investirea in mod particular in tehnologii noi este
costisitoare, iar plata pentru asistenta notariald este stabilitd sub controlul sta-
tului. In aceste conditii, impunerea notarului de a procura tehnologii moderne
costisitoare din cont propriu si fara a oferi garantii ca aceste tehnologii vor putea
fi utilizate o perioada suficientd In care sa fie recuperate aceste investitii si fara a
asigura independenta financiara a notarului, poate genera situatii de incapacitate
de plata a notarului.

O sustinere indirectd a acestui caz gasim in art. 8 alin. (1) lit. ¢') din Legea
nr. 246/2018, care stipuleaza ca temei de refuz in indeplinirea actului notarial nu
sunt intrunite conditiile prevazute la art.5'.

In aceasta dificultate suntem si in cazul in care notarul urmeazi si
interactioneze cu alte autoritari/institutii publice, iar aceste autoritati/institutii
publice incd nu au creat conditii tehnice necesare pentru a prelucra actele notari-
ale pe suport electronic. De ex., procedura de desfacere a casatoriei prin acordul
sotilor nu poate fi soldata cu emiterea incheierii de desfacere a casatoriei in for-
mat electronic, din motiv cd Agentia Servicii Publice nu acceptd receptionarea
acesteia in format electronic. Bineinteles, aici se adauga si dificultatea legata de
restituirea catre ASP a certificatului de casatorie pe suport de hartie, prezentat de
soti, care urmeaza a fi anexat la aceasta incheiere.

O situatie similara poate fi si atunci cand notarul nu poate asigura pe deplin
realizarea principiilor transparentei si publicitdtii, necesare pentru organizarea $i
desfasurarea licitatiilor, certificarea etapelor procedurale ale licitatiilor sau ale
rezultatelor acestora. Drept consecinta, aceastd competenta la fel urmeaza a fi
exclusa.

- nu pot fi intocmite pe suport electronic actele notariale in cazurile in care

sunt interzise de lege.

Orice stat poate introduce limite pentru a proteja ordinea publicd, securitatea
nationala, precum si orice alta valoare suprema.

In acest context, de ex., avand in vedere lipsa formei electronice a testamen-
telor conform legislatiei RM, art. 5! alin. (5) din Legea nr. 246/2018, interzice
expres autentificarea testamentului, precum si largeste lista actelor si actiunilor
notariale interzise 1n alte cazuri prevazute de lege.

Legea nr. 126/2023 introduce in mod expres incd doud competente interzise
(art. 5! alin. (5) din Legea nr. 246/2018):

» certificarea aflarii persoanei in viata sau a aflarii persoanei intr-un anu-
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mit loc;

In fond, excluderea acestei competente duce la excluderea oricirei alte pro-
ceduri notariale, care pretinde stabilirea faptului aflarii persoanei in viata, de al-
tfel spus, aproape toate actele si procedurile notariale se indeplinesc la cererea
solicitantului. Cu exceptia unor cazuri, cand procedura notariala se deschide de
catre notar din oficiu, orice altd procedura presupune stabilirea identitatii unui so-
licitant viu (in cazul persoanei fizice). Deci, dacd notarul nu poate stabili identita-
tea persoanei, inclusiv a constata cd acest solicitant este viu, respectiv, notarul nu
poate indepli actul notarial cerut. Respectiv, in cazul in care aceasta norma se va
aplica, va fi blocata orice asistenta notariald electronica, inclusiv cea la distanta.
Drept urmare, se recomanda abrogarea acestei norme.

» numirea, in cazurile prevazute de lege, a custodelui sau a administrato-

rului masei succesorale;

In fond, vreo dificultate pen tru aceastd procedura nu se identifica, cu exceptia
procedurii de notificare a persoanelor interesate, care se poate confrunta cu di-
ficultatea descrisa mai sus. Drept consecintd, nu este clara justificarea acestei
limitari.

Toate dificultatile relatate mai sus se refera la situatia, cand actul notarial se
suport electronic este intocmit cu prezenta fizica a solicitantului in fata notaru-
lui. Tar limitari in competente pentru cazurile cand actul notarial este intocmit la
distanta vor fi relatate infra.

In primul rand, este de observat ci legiuitorul nu face deosebire intre cazu-
rile cand interzice competente pentru acte notariale pe suport electronic si cele
la distanta. In al doilea rand, orice proceduri la distantd nu se limiteazi doar la
cazurile cand actul notarial este indeplinit pe suport electronic (cu toate ca, de
regula, actul notarial la distanta se Intocmeste pe suport electronic).

Deci, in cazul in care actul notarial la distanta se soldeaza cu un act notarial
pe suport electronic, toate dificultatile descrise mai sus sunt relevante, iar limita-
rea competentei urmeaza a fi aplicatd in modul similar.

Specificul procedurii notariale la distantd consta in faptul ca, notarul nu
are posibilitatea sd verifice si sa stabileascad toate faptele juridice necesare in
mod traditional, fata in fata, ci este nevoit sa utilizeze solutiile tehnice puse la
dispozitie. In aceasti ordine de idei, exercitarea competentei este dependenta de
doi factori de baza: solutiile tehnice disponibile notarului si nivelul de pregatire
profesionald a notarului. Solutiile tehnice permise de a fi utilizate de catre notar
urmeaza a fi stabilite expres de cadrul normativ. Tinand cont de autonomia finan-
ciard a notarului moldovean, disponibilitatea solutiei tehnice depinde de resursele
financiare pe care notarul le poate investi. In partea ce tine de nivelul de pregitire
profesionald, notarul poate obtine calificativele necesare ca urmare a instruirii

154 —



profesionale sau, in cazul in care sunt necesare cunostinte speciale aprofundate,
notarul poate apela la asistenta unui specialist in domeniul IT care va participa la
indeplinirea actului notarial la distanta.

In partea ce tine de solutii tehnice, observiam ci fiecare stat vine cu abordarea
proprie. Astfel, de reguli, sunt utilizate platforme speciale de videoconferinta. in
majoritatea cazurilor, aceastd platforma este creata si pusa la dispozitie de cétre
organizatii notariale profesionale (de ex., Regatul Spaniei, Franta, Regatul Belgi-
ei, Lituania, Brazilia). Uneori, platforma este pusa la dispozitie de cétre stat (de
ex., Republica Portugheza). Existd si tari, unde statul nu stipuleaza necesitatea
utilizarii unei platforme speciale, iar notarii singuri trebuie sa caute solutii, inclu-
siv pot utiliza platforme de videoconferintd publice, cum ar fi: zoom, viber etc.
(de ex., Georgia).

Utilizarea tehnologiilor informationale la intocmirea actelor notariale la
distantd impune cunostinte speciale nu doar din partea notarului, dar si din partea
beneficiarului acestei asistente notariale. Or, in cazul in care nu detine cunostinte
respective, solicitantul/beneficiarul risca fraudarea si lezarea drepturilor si inte-
reselor sale legitime.

Tindnd cont de cele mentionate, autorul evidentiaza urmatoarele limite/
dificultati in cazul indeplinirii actului notarial la distanta:

v' acte notariale la distanta pot fi intocmite doar in cazul in care solicitantul/

beneficiarul a acceptat acest mod de comunicare.

Notarul nu are nici competenta, nici cunostinte de a verifica nivelul de
cunostinte ale solicitantului in domeniul IT. Pentru a depdsi aceasta provocare,
consider oportuna exercitarea acestui tip de acte notariale doar atunci, cand an-
terior, cu prezenta fizica, dupa ce notarul a explicat toate riscurile aplicérii pro-
cedurii notariale la distanta, solicitantul a acceptat indeplinirea actelor notariale
in acest mod.

O limitare asemanatoare, care pretinde consimtdmantul anticipat, observam
in art. 56! alin. (1) din Legea nr. 135/2007 [4] (in vigoare din 05.04.2023): Hota-
rarea privind tinerea adunarii generale prin intermediul mijloacelor electronice
de comunicatie se ia de catre adunarea generala a asociatilor doar cu referire la
sedintele ulterioare §i doar pentru un termen care sa cuprinda cel mult perioada
desfasurarii urmatoarei adunari generale ordinare anuale.

v" nu pot fi intocmite la distantd acte notariale in cazul in care notarul nu

este sigur in rezultatele utilizarii solutiei tehnice.

Etapizand procedura de indeplinire a actelor notariale, putem observa ca
anumite etape pot fi asigurate cu solutii tehnice destul de avansate, chiar daca
omitem faptul cd inteligenta artificiald care este utilizatd nu apartine statului,
ci unor companii private. Republica Moldova nu se poate lauda cu asemenea
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inteligenta artificiald. De ex., pentru stabilirea identitdtii unei persoane, statul
intentioneaza sa puna in aplicare procedura de identificare si verificare de la dis-
tanta a identitdtii unei persoane prin utilizarea solutiei eKYC (Electronic Know
Your Customer). O procedurd de stabilire a identitatii solicitantului mai simpla
va creste riscul fraudarii si nu va corespunde scopului activitdtii notariale de a
garanta circuitul civil cu acte de autoritate publicd veridice si probante.

O tehnologie ferma in domeniul ludrii consimtdmantului in lume nu este
dezvoltata. Faptul dat a impus mai multe state sa renunte la desfasurarea proce-
durii notariale de autentificare, precum si a oricaror alte proceduri care necesi-
ta luarea consimtdmantului la distantd. Fireste, orice act notarial este indeplinit
la cererea solicitantului, ceea ce presupune expunerea unei vointe a persoanei
exprimate notarului. Insa, indeplinirea actului nu intotdeauna este conditionata
de verificarea acestei vointe. Respectiv, fiecare stat urmeaza sa estimeze riscul
pentru securitarea raporturilor juridice care poate fi produs ca urmare a unor acte
notariale imperfecte. Doar recent, in urma adoptarii Directivei (EU) 2019/1151 a
Parlamentului European si a Consiliului din 20 iunie 2019 de modificare a Direc-
tivei (UE) 2017/1132 in ceea ce priveste utilizarea instrumentelor si a proceselor
digitale in contextul dreptului societatilor comerciale [5], mai multe tari europe-
ne au introdus procedura de autentificare la distanta doar a actelor de constituire a
societdtilor comerciale (de ex., Germania, Regatul Belgiei, Italia, Republica Por-
tugheza, Regatul Spaniei). Aceastd procedura este utilizata pentru acte de consti-
tuire tipice, avand in vedere riscul scazut de consecinte negative ce pot fi aduse
solicitantului. In acelasi timp, majoritatea tarilor a pastrat prezenta fizica pentru
autentificarea modificarilor si completarilor la actele de constituire.

In literatura de specialitate privind procesul de exprimare a consimtamantului
in cazul serviciilor de plata la distanta [6, p. 191-192], se evidentiaza necesitatea
de realizare a doud conditii: a) solicitantul urmeaza sa obtind toate informatiile/
instructiunile necesare pand la intentarea procedurii, astfel incat sa fie in stare
sa deruleze constient actiunile proprii; si b) sa fie posibila realizarea dreptului
la revocare (pentru caz de neintelegere a actiunii, eroare in operatiune tehni-
cd savarsitd). In dezvoltarea primei conditii, alti savanti [7, 375-376] relateaza
despre necesitatea stabilirii unor relatii contractuale prealabile, care ar contine
explicarea operatiunilor tehnice ale platitorului, astfel incat pentru prestatorul
serviciilor de plata sa fie clard vointa platitorului: de a efectua operatiune sau de
a nu autoriza operatiunea. Drept consecinta, dreptul la revocare nu va fi realizat.

Spre deosebire de luarea consimtdmantului in cazul serviciilor de plata,
care au loc in format obiect (sistemul informational al prestatorului serviciului
de platd)-subiect (platitorul), bazat pe tehnologia unui contract smart, in cazul
procedurii notariale luarea consimtamantului are loc in relatia traditionald su-
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biect (notarul) — subiect (solicitant). Ultimul format necesitd mai mult timp decat
dureazd primul. Iar lipsa unor tehnologii la indemana notarului in aceastd parte
creste nivelul de risc pentru societate, care participa in raporturi juridice, pentru
stat, care garanteaza securitatea acestor raporturi juridice, si pentru notar, care
este exponentul puterii de stat si garant patrimonial al acestor raporturi.

In pofida tuturor acestor riscuri, art. 5' alin. (4) din Legea nr. 246/2018,
printre altele prevede ca si exprimarea consimtamantului poate fi realizatd fara
prezenta fizica a unor sau a tuturor persoanelor vizate, cu utilizarea mijloacelor
de comunicare electronicd, nu doar in procesul de intocmire a actului notarial
electronic, dar §i in procedurile de intocmire a actelor notariale semnate olograf.
Actiunile respective pot fi realizate la distanta, cu respectarea prevederilor pre-
zentei legi, daca o astfel de comunicare cu partile nu pericliteaza impartialitatea
si confidentialitatea procedurii notariale.

Luand in consideratie nivelul ridicat de risc, cel mai probabil notarii vor re-
fuza Indeplinirea actelor notariale la distanta, in temeiul art. 8 alin. (2') din Legea
nr. 246/2018, dat fiind faptul ca notarul permanent va avea suspiciuni, pe care nu
le poti inlatura cu solutiile tehnice existente.

v" nu pot fi intocmite acte notariale la distanta, rezultatul pretins al cérora
va fi constatarea unui fapt imposibil de sensibilizat de cétre notar prin
solutii tehnice.

De ex., pentru notar poate constitui o dificultate certificarea faptului aflarii
unei persoane intr-un anumit loc, deoarece aceasta procedura presupune ca soli-
citantul se afld fizic in fata notarului, ceea ce nu se intampla in cazul Indeplinirii
actului notarial prin comunicare la distanta.

In afard de dificultatile nominalizate, urmeaza si abordam si alt subiect,
legat de interventia documentelor electronice in activitatea notariald. Aceastd
interventie impune largirea competentei notarului, fard de care va fi imposibild
indeplinirea procedurii notariale pe suport electronic, in general. In acest context
se impune introducerea urmatoarelor competente:

o certificarea echivalentei unui document electronic celui pe suport de har-
tie. Prin aceasta competentd, orice document electronic va putea fi con-
versat in document pe suport de hartie, cu atribuirea fortei juridice de act
notarial;

o certificarea echivalentei unui document pe suport de hartie celui electro-
nic. Prin aceasta competenta, orice document pe suport de hartie va putea
fi conversat in document electronic. Aceasta competentd nu trebuie sa fie
utilizata ca abuz de drept, din care motiv nu toate documentele pe suport
de hartie trebuie sa fie pasibile conversiunii. De ex., un act de identitate
nu trebuie sa fie conversat, la fel nu trebuie sa fie posibild convesiunea
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unui act juridic Tn forma simpla scrisd intr-un document electronic certi-
ficat notarial, deoarece, indirect, rezultatul unei asemenea proceduri va fi
aparitia unui act juridic cu forta juridica a unui act in forma autentica.

o certificarea echivalentei unui document electronic intr-un format unui
alt document electronic in alt format. Documente electronice pot fi ex-
puse in diferite formate (extensie). Ca urmare, pentru a pastra forta ju-
ridica a acestui document in alt format (alta extensie) este nevoie de o
competenta speciala.

O certificarea extrasului din registrul de publicitate. In mod restrans, aceas-
td competentd este identificatd in art. 57 din Legea nr. 246/2018, care
prevede certificarea timpului preludrii datelor din registrele de publici-
tate, tinute in forma electronica, cu toate ca concomitent cu certificarea
timpului preluarii datelor, certificatul urmeaza sa contind si continutul
datelor extrase.

Spre regret, pe alocuri legiuitorul a mers pe calea egalarii procedurilor no-
tariale. De ex., 1n art. 46 alin. (5) din Legea nr. 246/2018, procedura de legali-
zare a copiei unui document pe suport de hartie (cand verificarea o face notarul)
este egalatd cu conversiunea unui document dintr-un suport pe alt suport (cand
actiunile sunt realizate de o solutie tehnicad). lar in art. 48 alin. (3') din Legea nr.
246/2018, este mentionat despre legalizarea electronica a semnaturii traducatoru-
lui — o procedura inexistentd, in loc de certificarea documentului electronic.

Cu toate ca se discuta demult, nu si-au gasit reglementare procedurile nota-
riale cu participarea mai multor notari la indeplinirea unui singur act notarial (de
ex., la autentificarea unui contract de vanzare-cumpdrare, cumparatorul se afla in
fata unui notar, iar vanzatorul se afla in fata unui alt notar).

In concluzie, conchidem ci graba in care au fost promovate modificiri prin
Legea nr. 126/2023, a creat nu solutii, ci dificultati in implementarea activitatii
notariale electronice si la distantd in Republica Moldova. In aceasti situatie, se
propune ajustarea cadrului normativ pentru a permite aparitia actelor notariale pe
suport electronic si la distantd in Republica Moldova.
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Tendintele actuale ale societatii, dar si a autoritatilor este de a digitaliza, toa-
te tipurile de servicii. Aceste tendinte au devenit mai accentuate in contextul cri-
zei pandemice COVID-19 si necesitatii identificarii unor noi rezerve de crestere
a activitatii economice si comerciale pentru producatorii de bunuri si furnizorii
de servicii, precum si pentru facilitarea interactiunii la distanta.

In mod evident dorinta mediului de afaceri este de a gribi procesele, de
a exclude din aspectele birocratice. Ideea de a Incheia un contract in confortul
propriului birou, la fel cum poti sa te “Iintalnesti” pe platforme de socializare cu
prietenii, precum poti vizita un muzeu in mod virtual, este aspectul ce pare destul
de important din punct de vedere a economiei de timp. Totodatd, noi trebuie sa
intelegem in mod real, pericolele la care ne poate expune o astfel de schimbare,
dincolo de confortul pe care ni-1 ofera.

Conform opinia unora actului notarial electronic creeaza o serie de avantaje,
de exemplu A. Roy si B. Salvas au evidentiat cd actul notarial electronic poate fi
incheiat la distanta. Partile pot semna actul in incinta biroului notarial sau la locul
de resedintd a beneficiarului, utilizand sistemul de semnatura electronica. Proce-
dura de intocmire si semnare a actelor electronice este acceleratd, iar consultarea
acestora este facilitatd prin intermediul mijloacelor tehnice. Tranzactiile sunt mai
rapide si mai simple de efectuat, astfel incat actul notarial electronic reprezinta
un castig de timp, dar si de spatiu, deoarece evita arhivele de stoc [1, p. 653-654].
Cercetatoarea rusa E. Kirilova a specificat ca utilizarea documentelor electronice
in activitatea notariald devine posibila pe masura perfectionarii standardelor de
calitate in procedura de autentificare a actelor notariale [2, p. 6-7]

Conform opiniei autorului francez H. Kermarrec, in universul actelor elec-
tronice trebuie sa gasim elementele fundamentale care caracterizeaza autentici-
tatea actului. Actul notarial in forma electronica nu este un act notarial de tip sui
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generis, ci are toate atributele de autenticitate valabile pentru actele notariale cla-
sice. Atributiile notarului in legaturd cu autentificarea actelor electronice raman
neschimbate, doar conditiile de exercitare sunt profund modificate [3, p. 16]

In virtutea polemicii permanente de a fi sau a nu fi, digitalizarea reprezinta
una dintre prioritatile acestor vremuri, asa cum o stim si am inteles-o cu totii, atat
la nivel individual, cét si la nivel institutional. Ritmul si modul in care vom face
schimbarea vor trebui sa tind Tnsd seama de multi factori, nu doar de dorinta de a
ne dezvolta in ritmul tehnologiei. Contextul este clar: institutiile europene isi pro-
pun ,,sa accelereze la maximum digitalizarea justitiei” [3] si sigur ca si autoritatile
moldovenesti la fel incearca sa tind pasul cu ultimele tendinte internationale.

Adeseori digitalizarea vine in contradictie directd cu solemnitatea actelor
juridice, forma a actelor juridice civile ce a existat de-a lungul secolelor. Forma
autenticd a unor acte importante ,,este expresia grijii pe care legiuitorul o poartd
subiectilor de drept, cu consecinta cd forma solemna este un mijloc de protectie
a consimtamantului” [4, p. 399-400], ,,pentru protejarea interesatului Impotriva
unei determinari prea repezi sau necugetate, fie pentru a-1 apara Impotriva orica-
rui abuz de influenta si a-i salva independenta, fie in sfarsit pentru a asigura buna
redactare a actului si conservarea lui” [5, p. 81-82]. Si la fel nu trebuie sa ignordm
faptul cd ,haina juridicd generatoare de drept” [ 6, p. 107-108] o avem incd din
dreptul roman.

Astfel, nu putem sa nu ne intrebam: este capabild tehnologia sa ne ofere
mijloacele necesare pentru atingerea scopului urmarit de legiuitor in timp de se-
cole, prin impunerea formei solemne pentru multe dintre actele de drept civil? Nu
cred ca vom gdsi un rdspuns univoc si intotdeauna trebuie sd mergem pas cu pas
pentru a pastra aspectele ce s-au perpetuat in timp, dar si sd mergem spre noile
tendinte de dezvoltare. In acest sens intreg sistem de justitie este determinat de
aceste probleme existentiale.

Interesul pentru digitalizarea, nu este unul nou, incd din anul 2008 institutiile
europene au promovat mai multe proiecte pentru digitalizarea sistemului de
justitie din statele membre. Au fost intocmite strategii si planuri de actiune multi-
anuale mai inti pentru intervalul 2009 — 2013 si apoi pentru 2013 — 2018 [7]. In
anul 2019 a fost publicata o noua strategie si un plan de actiune pentru urmatorii
5 ani, respectiv 2019 — 2023, pentru atingerea obiectivelor urmarite.

Una dintre punctele de reper ale planului de actiune este utilizarea inteligentei
artificiale si a tehnologiei blockchain,. La fel se incurajeaza folosirea pe scara cat
mai larga a semndturii electronice. Nu au fost uitate nici riscurile pe care aceste
schimbari le pot aduce, fiind lansate avertismente in special in privinta protectiei
datelor cu caracter personal, dar si cu privire la necesitatea respectarii standarde-
lor de etica profesionala. [9]
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In ultimii 10 ani utilizarea inteligentei artificiale, cat si a tehnologiilor
Blockchain o fost in permanenta crestere in toate statele Europene, dar ritmul de
crestere a fost diferit in dependenta de insistenta institutiilor statului, de cererea
cetatenilor, precum si in dependenta de nivelul de digitalizarea implementat in
fiecare stat in mod diferit. In spetd, in domeniul notarial, digitalizarea a avut o
dezvoltare neuniforma, astfel de exemplu in Malta, se urmareste scanarea docu-
mentelor vechi (inclusiv notariale) prin programul Notarypedia [10] si includerea
lor in biblioteci digitale, proces ce permite notarilor publici un acces facil la aces-
tea; in Franta, criptomoneda este deja acceptata in tranzactiile imobiliare finaliza-
te prin acte notariale [11, p. 66], in Italia, prin proiectul Notaio Smart, inteligenta
artificiald este folositd in proceduri administrative in activitatea notariala [12,
p. 10]. Cel mai avansat in domeniu pare a fi proiectul estonian ce si-a propus sa
ofere servicii notariale e-rezidentilor, prin intermediul tehnologiilor blockchain
[13, p. 123].

Digitalizarea este in proces de dezvoltare si in Republica Moldova, pe do-
la digitalizarea activitatii notariale sunt determinate in primul rand de accesarea
in regim on-line a tuturor registrelor de publicitate, fara a fi necesare de a fi ridi-
cate actele pe suport de hartie de la organele statului. In acest context tinem sa
mentiondm ca notarii au acces la registrele de publicitate prin diferite platfor-
me, dar in acelasi timp aceste servicii sunt oferite de stat contra platd, ceea ce
influenteaza asupra costului pentru servicii le notariale. O altd problema ce este
sesizata de catre colegii notari este de a fi completate registrele de publicitate, cu
date veridice sau in anumite cazuri de lipsa a datelor in registre. Din acest motiv
credem ca reusita digitalizarii activitatii notariale este in colaborarea comuna a
organelor statutului si a Camerei Notariale, intru completarea registrelor si in
oferirea datelor in mod gratuit.

Un alt aspect al digitalizarii activitdtii notariale este crearea unui mecanism
de schimb electronic de date intre notar si institutiile statului. Oportunitatile ofe-
rite Tn acest moment permit notarilor sd primeascd informatii si sa depuna do-
cumente pentru inregistrare doar la registrul bunurilor imobile, dar in comun cu
alte persoane si sub rezerva unor formalitati suplimentare. La fel la acest aspect
tinem sa mentionam probleme tehnice in aplicarea art. 50 al legii cu privire la
procedura notariald. Stabilirea unei astfel de oportunitati de schimb de date ar
scuti institutiile competente ale statului de aglomerarea spatiilor.

Daca aspectul digitalizarii ce tine de acces la date si informatii este deja in
proces de implementare, proces ce se realizeaza prin acces la registrele de pu-
blicitate la care notarul trebuie sa detind acces, temei legal fiind art. 32, alin (1)
al Legii nr. 246 din 15-11-2018 privind procedura notariald, - La autentificarea

— 162 —



actelor de dispozitie, notarul solicita prezentarea actelor de proprietate in original
si verificd datele din registrele de publicitate relevante tinute in forma electroni-
ca. Atunci aspectul cu privire la implementarea actului notarial electronic este
doar la etapa de reglementare legislativa. Astfel actul notariale electronic si actul
intocmit prin comunicare la distanta sunt novatiile legislative reglementate la
art. 5" alin (1) al Legii nr. 246 din 15-11-2018 privind procedura notariala, con-
form caruia - Actul notarial electronic se intocmeste cu respectarea conditiilor de
procedura stabilite de prezenta lege, de Legea nr.124/2022 privind identificarea
electronica si serviciile de incredere si de Regulamentul cu privire la cerintele si
modalitatile de intocmire a actelor notariale la distanta/electronic, aprobat prin
ordinul ministrului justitiei dupa consultarea Camerei Notariale. Actul notarial
electronic se semneazd de catre parti sau reprezentantii lor si, dupa caz, de cei
chemati a incuviinta actele pe care partile le Intocmesc prin utilizarea semnaturii
electronice calificate, conform regulilor stabilite la art. 15 din prezenta lege. Si
la fel - Intocmirea actului notarial prin comunicare la distant se realizeaza daca
notarul si toti participantii sunt de acord cu aceasta modalitate de intocmire a
actului notarial, asigura prezenta simultand si pot comunica fata in fata prin in-
termediul mijloacelor de comunicare electronica. Comunicarea la distanta nu se
poate desfasura daca cel putin unul dintre participanti nu este de acord cu o astfel
de comunicare sau nu detine mijloacele tehnice necesare.

Totodata apare intrebarea daca prin aceste reglementari nu afecteaza solem-
nitatea actului juridic cu toate efectele ei. Daca ne referim la forma solemna a
actului juridic si la beneficiile acestuia, atunci primul beneficiul este pe aspectul
de forta probanta. Forta probanta a actelor autentice este datd, in toate cazurile, de
constatarile directe ale agentului instrumentator al actului autentic. Potrivit art.
1371 din Codul civil francez, actul autentic face dovada a ceea ce functionarul
public sustine ca a facut sau a stabilit personal, pana la Inscrierea 1n fals. [14,
p. 1855] Tot astfel, potrivit art. 2700 din Codul civil italian, actul autentic face
dovada, pana la inscrierea in fals, cu privire la provenienta actului, data acestuia,
declaratiile partilor (faptul cd ele au fost date, si nu veridicitatea acestora), pre-
cum si alte fapte pe care functionarul public le constata prin propriile sale simturi.
[15, p. 2189] La fel si legislatia autohtond reglementeaza - conform art. 5, alin
(8) al legii 246 din 15.11.2018 - Actul notarial purtand stampila si semndtura
notarului sau semnatura electronica calificatd a notarului este de autoritate publi-
ca, se prezuma legal, veridic si are forta probanta si, dupa caz, fortd executorie
prevazute de lege. Sigur ca in cazul actului notarial Tntocmit prin comunicare la
distanta apar o serie de intrebari ce tine de faptul daca acest act mai are, el acea
forta probanta, este pastrata siguranta si certitudinea actelor notariale. Toate aces-
te probleme vor fi rezolvate doar in timp si prin aplicare, dar cel mai important
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aspect al digitalizarii nu doar a activittii notariale, dar si a oricarei alte activitati
este securitatea sistemelor si datelor.

Estonia, care este statul european ce, pand in prezent, a realizat cele mai
multe aspecte ale digitalizarii activitatii notariale. Chiar si in cazul acesteia, este
limitat tipul de acte ce pot fi intocmite la distanta, tocmai datoritd importantei
actelor pentru care este necesara prezenta fizicd (desfacerea casatoriei nu este, de
exemplu, posibila in acest mod). Astfel si in Republica Moldova conform noilor
reglementdri ale Legii nr. 246 din 15-11-2018 privind procedura notariala la art.
51 alin.(5) nu pot fi intocmite in forma de document electronic $i prin comunicare
la distantd urmatoarele acte si actiuni notariale:

a) certificarea aflarii persoanei in viata sau a aflarii persoanei intr-un anumit

loc;

b) numirea, in cazurile prevazute de lege, a custodelui sau a administratoru-

lui masei succesorale;

c) asigurarea probelor;

d) autentificarea testamentelor;

e) primirea la pastrare a testamentului olograf si a altor documente pe su-

port de hartie;

f) actele de protest al cambiilor;

g) actele de protest al cecurilor n caz de neplata;

h) alte acte si actiuni notariale prevazute de lege.

Noile reglementari legislative creeaza provocari esentiale inclusiv pe dome-
niul activitatii notariale in lumina digitalizarii, dar acest proces complex trebuie
realizat treptat prin crearea de sisteme eficiente si sigure de creare a documente-
lor electronice, pastrare a datelor, de arhivare a actelor electronice, ce va forma
o noud etapa de dezvoltare a activitatii notariale in Republica Moldova, dar si a
notariatului pe plan international.
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Abstract: The content of this article formulates questions on the wide reform
processes that the Republic of Moldova has gone through in the context of its reform
and modernization initiatives. The questions addressed outline some processes and
reasons that reveal potential directions of analysis and propose solutions in order to
maintain progress towards good governance, protection of the individual, and effi-
ciency of law. In this context, the law is seen as an instrument capable of contributing
to socio-political stability and responding to the challenges of digitization and global-
ization.

Keywords: transformation, law, modernization, innovation, research.

Probleme ale tranzitiei

In contextul proceselor actuale de reformare a institutiilor si autorittilor,
cultura politica si cea juridica sunt componente indispensabile ale unui traseu de
dezvoltare sigur, continuu si consecvent, asumat si construit pe valori, principii
dominante si dezirabile in societate, care ar contribui la reconstructia culturii
politice si juridice a societatii in parcursul spre modernizare. In Republica Mol-
dova problema culturii politice si juridice ramane una deschisd dezbaterilor si
necesitatii instituirii i promovarii atat la nivel de practici de guvernare cat si la
nivel social. Necesitatea modenizarii prin intermediul valorilor si principiilor asu-
mate, promovate prin actiuni individuale si colective, este sustinutd de argumente
care se inainteazd in contextul problemelor care au fost inregistrate in parcursul
Republicii Moldova spre o societate care invata sd construiascd democratia si
care isi doreste un stat de drept consolidat. in primul rand acestea (argumente-
le), se prezintd ca evidente si esentiale, pe fondalul dependentelor dintre politic,
juridic si social. La randul lor, dependentele, sunt cele care cu usurinta ne ajuta
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sa identificam aspecte problematice care au fost constatate si vulnerabilitati cu
impact direct sau tangential asupra proceselor de reformare din tara.

Astfel, evaluarea proceselor politice din Republica Moldova a indicat impo-
sibilitatea constructiei si coaguldrii unei viziuni consensuale cu referire la traseul
de dezvoltare a Republicii Moldova, pentru o perioada destul de indelungata.
Practic, fiecare legislativ a Inregistrat blocaje, crize politice care au declansat la
randul sau crize de guvernare, care au bulversat societatea.

Din perspectiva dimensiunii juridice, s-au realizat pasi importanti orientati
spre modernizare si reformare, dar raman a fi inregistrate carente, probleme de
functionalitate si aplicabilitate. In special, acestea sunt legate de lipsa de eficienta
a institutiilor de drept, de rezistenta la procesele de reformare a functionarilor,
de probleme cu referire la calitatea serviciilor juridice si a profesionalismul
functionarilor. In consecinti, de pe o pozitie apare discrepanta dintre cadrul de
reglementare si practica de aplicare a dreptului, de pe alta, creste ruptura dintre
societate si institutii de drept, dintre cetdtean si functionar, ceea ce face ca lipsa
de incredere si scepticismul cu referire la sansa reala de redresare ori imbunatatire
a situatiei din domeniu practic este considerata nuld. Cel mai problematic dome-
niu, a fost apreciat cel al sistemului de justitie, caracterizat de cetateni ca cel mai
consistent in abuzuri, acte de coruptie si incalcari ale drepturilor omului.

Parcursul tarii spre democratie si stat de drept a fost continuu supus criticilor
aduse modului in care institutiile de drept si-au realizat misiunea, si a determinat
atitudini generale negative fatd de modul in care este aplicatd legea, ceea ce a
determinat degradarea Increderii 1n sistemul de justitie si a generat o stare profun-
da de nihilism social in raport cu activitatea institutiilor de drept si cu domeniul
dreptului in general.

In consecintd, la moment in Republica Moldova, s-a ajuns in situatia in
care misiunea de modernizare asumata a fost declarata si initiata politic, pre-
cum si sustinuta de cetdteni, dar, consideratd a fi stopata de rezistenta din partea
functionarilor unor institutii publice cu rol decisiv in realizarea progreselor pe
dimensiuni esentiale precum justitia, statul de drept, drepturile omului.

Din alta perspectivd, beneficiile de care se bucura cetdtenii in statele mo-
derne din occident si spatiul european considerate functionale, eficiente si demo-
cratice, au alimentat asteptari si sperante in raport cu guvernarea din Republica
Moldova. Statele bine guvernate au devenit standardul de referinta spre care s-au
orientat cetatenii tarii i guvernarea pentru a asigura domnia dreptului si a garanta
drepturile omului in conditiile unui stat ce construieste o democratie veritabila.

Formal, in prezent in Republica Moldova mai ramane valabil in discursul
public al guvernarii substanta valorica a democratiei, promovata in calitatea de
scop si ideal de urmat in activitatea institutiilor si in opinia cetatenilor. In acelasi
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timp au fost Tnaintate opinii cu referire la unele aspecte particulare instituirii
democratiei in Republica Moldova, tanandu-se cont de conditiile reale existente
la nivel social, politic si economic, traditiile si valorile care au fost promovate si
instituite in timp. In acest sens, din punct de vedere conceptual, doctrina accen-
tueaza aspecte particulare ce marcheaza/determind organizarea social statala si
cadrul juridic de reglementare. In acest sens, putem invoca si recunoaste ca vali-
de din punct de vedere teoretico-metodologic opinii promovate de autori precum
Montesquieu [1], care fac referinta la spiritul poporului care determind natura /
spiritul legilor si al institutiilor politice.

Luant in considerare opiniile acestui autor, dar si opiniile similare a multor
altor doctrinari, dezvoltate atat in cadrul gandirii filosofico-juridice, cat si a ce-
lor de actualitate care sunt axate fie pe constatarea si evaluarea situatiei actuale,
detectarea problemelor majore si cautarea solutiilor, determinarea prioritatilor de
viitor etc. rimanem a fi constienti de importanta evaludrii obiective a conditiilor
in care se realizeaza practica de guvernare si se materializeaza dreptul printr-o
abordare prospectiva a prioritatilor si a solutiilor la problemele persoanei, drep-
tului si statului care sa fie dominant in discursul public al guvernarii. Spre regret,
in prezent s-a aprofundat nu doar ruptura dintre guvernare si societate, dar s-a
mai accentuat sfidarea valorilor, normelor si principiilor fundamentale. In nume-
le reformarii si a schimbarii au fost continuu aduse critici in raport cu guvernarile
care s-au perindat, prin lupta pentru puterea politica a fost continuu accentuatd
impotenta institutiilor de drept si criza dreptului [2], aprofundarea inegalitatilor
sociale, oligarhizarea si politizarea, cresterea sardciei, si intr-un anume fel - ide-
ologizarea la note majore a problemei luptei cu coruptia.

Astfel, avem mai degraba o situatie In care justitia incepe tot mai mult a
fi inteleasca ca o functie eminamente politica, datoritd faptului ca asteptarile
societatii cu privire la justitie sunt Tnalte si determind diverse forme prin care
se recurge la justitie. ,,Pe de o parte, mass-media recurg la sursele judiciare si le
submineaza pentru a pretinde ca 1si asuma in ochii societatii o functie de justitie
pe care Justitia n-ar mai indeplini-o in mod satisfacator. Pe de alta parte, Justitia
este solicitatd de diversi actori politici sau sociali pentru a stabili noi ordini po-
litice, economice sau sociale ...” [3, p.17]. In consecint, nici pe departe nu este
vorba despre actiuni de modernizare, in formula in care este tratat conceptul,
vazut ca un sistem complex de actiuni de tranzitie spre standarde ale guvernarii
prin implementarea rezultatelor inovatiilor stiintifice. In cazul dat, mai degraba
este vorba despre actiuni de reconstructie a fundamentelor socio-politice si judice
in Republica Moldova. Si iata ca, la acest compartiment si considerdm ca un salt
spre modernizare poate fi asigurat doar prin soliditatea fundamentelor axiologice
pe care le utilizam in aceasta reconstructie, care trebuie sa fie realizata prin asigu-
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rarea caracterului continuu si peren al valorilor si principiilor democratiilor veri-
tabile si a functionalitatii statului de drept, prin considerarea drepturilor omului
in calitate de reper ideologic al societdtii de maine. Mai mult, inovatiile, practi-
cile de guvernare eficienta si eficacitatea dreptului din alte state nu pot fi ad /ite-
ram aplicate in conditiile RM, care ar putea sa nu dea nici pe departe rezultatele
care au fost urmdrite daca nu au fost create conditii favorabile implementarii si
adaptdrii acestord intr-o societate cu o anumitd cultura si constiintd existentd, a
unor traditii, obiceie si practici instituite care pentru a fi dezradacinate necesita
eforturi masive si complexe, precum si actiuni sistemice. Cele indicate sunt nece-
sare pentru a evita efectul invers al deciziilor asumate, a actiunilor implementate
etc. care au urmarit obtinerea, realizarea schimbdrilor standardelor de guvernare,
organizare socio-juridica si politica si schimbarea practicilor implementate pana
in prezent. In acest sens unii autori consideri ca asigurarea eficientei actiunilor de
tranzitie spre o societate / guvernare modernizata este in mod direct dependenta
de procesele prin care trece dreptul, considerent din care, un pas important spre
eficientd este cercetarea de tip anticipativ, care va asigura evitarea consecintelor
negative, chiar devastatoare, dezastruase in implementarea unor reforme neadec-
vate, ori inoportune. Or, daca o societate derapeaza ,,de la legitati de organizare
sociala care asigurd functionalitatea ei, atunci aceastd societate este sortitd pierii
[4, pp.12-13].

La fel, de remarcat este si faptul ca pe fonul transformarilor sociale, politice,
juridice si economoce tendinta spre schimbare, modernizare si reformarea dome-
niilor a devenit o preocupare continud si permanentd. Actiuni separate, orientate
sectorial, dar neincadrate intr-o viziune de ansamblu, care nu au dat impactul
necesar sunt cele care trebuiesc privite prin prisma unui proces politico-juridic
complex, nu prin prisma reformelor si contra-reformelor, dar cea a actiunilor
conforme strategiei dezvoltarii durabile si a consecventei.

Printre actiunile de dezvoltare durabild se inscriu prioritatile pe care si le-a
asumat Republica Moldova inca de la declaratia de independenta: protectia drep-
turilor omului, un cadrul juridic adecvat relatiilor sociale noi etc., dar care nu
au ramas in centrul atentiei, ceea ce si a determinat ca subiectul modernizarii
politico-juridice sa revind in actualitatea dezbaterilor si nu intr-o realitate sociald
existenta.

Parcursul spre modernizare. Context national si regional

Mai mult, contextul general in care sunt operate actiuni distincte la nivel
national, pentru a Inscrie Republica Moldova in registrul statelor democratice,
prospere si consolidate din punct de vedere al respectarii principiilor statului de
drept, este unul care se prezintd nu doar prin avantaje oferite, dar si prin dezavan-
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taje si probleme comune: migratie, conflicte, razboaie, crize etc. Astfel, starile de
crizd prin care trec societdtile incepand cu finele secolului XX se manifesta ca un
impediment serios 1n calea modernizarii, dar si ca un imbold in vederea revizu-
irii formatului traditional prin care sunt guvernate statele si este aplicat dreptul.
Suplimentar, sub presiunea tehnologiilor, inovatiilor si progreselor stiintifice se
impune si mai mult o paradigma revizuita de conceptualizare si realizare a drep-
tului in contextul procesului de modernizare a guvernarii si vice-versa.

Pare in aceastd conjunctura a fi esentiala o clarificare de continut asupra
astfel de subiecte: Discursului public al modernizarii, democratizarii, domniei
legii si consolidarii statului de drept, pentru a intelege daca acesta se prezinta la
nivel declarativ al promisiunii politice, ori este un angajament asumat, un obectiv
care este urmadrit a fi realizat? Poate fi identificat in continutul acestuia traseul
actiunilor necesare de a fi Intreprinse punand in vizor avantaje si dezavantaje ale
optiunilor si preferintelor cetatenilor si a guvernarii? Pentru aceasta este necesar
de a vedea procesul de modernizare, nu ca un proces idealizat, ce ofera rezultate
imediate, ci mai degrabd in calitate de decizie asumatd si actiuni consecvente,
ca echilibru si consens al valorilor si normelor, si a obiectivelor urmarite nu prin
prisma unor obiective idealizate, dar mai degraba tratat ca echilibrul si consensul
dintre valori si norme, practici conflictuale, precum si echilibrarea interesului
personal cu cel social-general.

In prezent este necesar de a relationa si trata din punct de vedere al demersului
stiintific, conditiile tranzitiilor juridice globale, luand in considerare dependente
precum drepturi §i dezvoltare, drepturi si modernizare, drepturi si crize s.a.
Dependente ce ne indica ca traseul actiunilor, in fond este simplu: recunoasterea
faptului ca trecutul nu poate fi schimbat, In schimb viitorul poate fi dirijat. Astfel,
asumarea reformelor si asigurarea domniei legii — experimentarea guvernarii axate
pe protectia drepturilor omului — este un traseu al continuitatii i reorganizarii, este
un parcurs de la condamnare si criticd spre rationalizare, instituire si legitimare a
actiunilor treptate de consolidare a democratiei si statului de drept.

Primo, Modernizarea trebuie abordata in calitate de proces complex, etapi-
zat, continuu asumat si implementat, capabil de a realiza tranzitia spre implemen-
tarea in societate a standardelor de viata si de guvernare care raspund asteptarilor
si dorintelor de a fi practicate. Printre etapele pe care le identificam se regaseste:

1. Constientizarea si asumarea responsabild a necesitatii de schimbare pen-
tru a realiza modernizarea;

2. Determinarea prioritatilor in vederea modernizarii prin evaluarea proble-
melor majare la nivelul functionalitatii institutiilor si reglementirilor. In
acest sens criteriile trebuie sa fie: Obiectivitatea, legalitatea, corectitudi-
nea, depolitizarea, interesul general.
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3. Realizarea si conectarea cercetarilor stiintifice la actul decizional, capa-
bile de a emite judecati de valoare si viziuni integrate cu referire la pro-
bleme si solutii, cu scopul de a anticipa impedimente si identifica optiuni
de evitare ori depasire a acestora. Suportul argumentativ este definit de
faptul ca cercetarea stiintificd are competenta si capacitatea de a vedea
in actiuni particulare legitati care pot fi incadrate in reglementari ori uti-
lizate Tn mod constient pentru a rdspunde nevoilor societatii, statului,
persoanei.

4. Cunoastereapracticilorinternationale eficiente si conectarea specialistilor,
profesionistilor si a mediului academic la problemele existente in vede-
rea elabordrii unui plan strategic de modernizare a tarii.

5. Generalizarea, conceptualizarea si elaborarea modelului national de
modernizare. Stabilirea standardelor nationale si a actiuilor strategice,
necesare a fi realizate la fiecare etapad a traseului spre schimbare, care
necesitd nu doar vointd politica si asumarea de responsabilitate, dar si
suport individual al cetatenilor.

6. Testarea modelului elaborat prin platforme de dialog social si sectorial
cu mediul profesional.

7. Actiuni sinergice, cooperante si directionate (dintre institutii, autoritati)
si cetateni in vederea realizarii modernizarii.

Secundo, odata cu prioretizarea proiectului de modernizare a tarii in vede-
rea aderarii la standarde europene, se impune si sarcina de a asigura garantarea
domniei dreptului si a unor institutii de drept modernizate si eficiente. Logica
lucrurilor sugereaza consolidarea eforturilor si capacitdtilor in vederea realizarii
unor progrese semnificative pentru a parcurge In termeni proximi traseul spre in-
tergarea in uniunea europeani. In practici insa se constati tendinta de extindere
continud si progresiva a sferei de influentd a unor institutii, dar fard a fi intere-
sate de a raspunde prioritatilor majore socio-statale si de a construi colaborari
interinstitutionale pentru a actiona cu eforturi comune in interesul progresului si
modernizarii. In rezultat, conceptul domnia dreptului a obtinut valente negative
atat din punct de vedere teoretic cat si practic, a fost plasat contradictiilor si lup-
telor pentru puterea politica si juridica. Ideia de domnie a dreptului 1-a moment se
dovedeste a fi un ideal mult mai indepartat decat acum treizeci de ani in urma. In
acest sens, dam dreptate autorilor care identificd si analizeaza factori care insotesc
procesele de modernizare a statelor. In unor cercetitori ,,este mare tentatia de a
substitui nihilismul domniei dreptului cu un fetisism al domniei dreptului care are
toate sansele de a se manifesta prin aderare la modele existente in alte state si ni-
cidecum prin autoapteciere, creativitate, autoresponsabilitaze si disciplinizare” [4,
p.23]. In aceasta perspectiva, activitatea unor autoritati care trebuie si ofere solutia
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juridicd cea mai adecvatd este relevanta. Diferente majore se atesta intre opinia
exprimata de reprezentanti ai partidelor politice, de experti, de mediul academic,
de reprezentanti ai legislativului, de executiv, or de nalta curte. Nu de putine
ori au fost sesizate pozitii opuse pe marginea unora si acelorasi subiecte de inte-
res major pentru societate. Ca rezultat, atunci cand s-au constatat vulnerabilitati
institutionale, care prin deciziile luate au exprimat pozitii ce contravin interesului
general al societatii si nu unor opinii generalizate expuse public prin actiuni de
protest, se pune problema mecanismelor de interventie si a necesitatii unui drept
cu instrumente adecvate si eficiente capabile de a proteja interesul general.

Astfel, sunt cateva intrebari cheie care odata devenite subiect al interogatiei
vor contribui la clarificari ce anticipeaza actiunile si deciziile de importanta ma-
jora:

- Se constata oare un consens general acceptat, de cetdteni si autoritati, cu
privire la necesitatea unor schimbari majore in sistemul socio-politic si
juridic national?;

- Sunt oare constientizate si acceptate riscurile, provocdrile si necesitatea
actiunilor mai putin populare, dar necesare pentru modernizarea si con-
solidarea socio-statald?

- Exista un cadru juridic functional, eficient, necontradictoriu capabil de a
facilita procese si da randament si eficacitate deciziilor politice majore?
s.a.

Tertio, rationalizarea raspunsului la astfel de intrebari aratd ca dreptul si ca-
litatea legilor, are un rol fundamental n procesul de modernizare, iar acest lucru
este firesc luand in considerare faptul ca legislatia va trebui sa prevdda mecanis-
mul transformarilor sociale, sa ofere parghii legitime de interventie si actiune,
mijloce de influentd, control si protectie juridici. In esenti, valoarea dreptului
poate fi rezumata la capacitatea de a servi drept scop si mijloc de satisfacere a
nevoilor si intereselor tuturor cetatenilor si ale societdtii in ansamblu, ceea ce
defineste legiferarea ca etapa importantd si relevanta in initierea si realizarea
modernizarii.

Quatro, atunci cand se vorbeste despre eficienta mecanismelor de guvernare,
prioritar ne orientdm spre mecanisme juridice, care in opinia mai multor autori,
trebuie sa fie exprimate prin rezultate concrete obtinute din valorificarea meca-
nismelor juridice, prin valoarea sociala a rezultatelor, prin dimensiunea morald a
resurselor utilizate. Astfel, in acest caz ne vom concentra pe eficienta guvernarii
s stabilirea unor criterii de evaluare a eficientei dreptului. Corespunzator acestui
obiectiv, vom aduce In atentie afirmati lui Ihering care mentiona ca ,,.Dreptul
exista pentru a se realiza. Realizarea dreptului este viata si adevarul, este Tnsusi
dreptul (...). Prin urmare decisiv in evaluarea dreptului este nu continutul abstract
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al legii, nu justitia pe hartie si moralitatea In cuvinte, ci modul in care are loc
obiectivarea dreptului, energia cu care tot ceea ce este recunoscut a fi necesar sa
se materializeze 1n realitate.” [5, p.18-19]

Rezulta ca dimensiunea juridica a guvernarii si a procesului de modernizare
este un indicator relevant care trebuie sa reflecte legitimitatea guvernarii, legali-
tatea deciziilor si eficienta practicd a prevederilor legale.

Per ansamblu, generalizarile vor accentua cd legalitatea si legitimitatea
sunt criterii de baza in evaluarea eficientei activitatii institutiilor de stat si a
autoritatilor. Realizarea modernizarii, in opinia unor autori [6, p.53], in cheia
principilui legalitatii, trebuie vazut atat in raport cu subiectii de drept implicati
in elaborarea legilor cat si a celor implicati in activitatea de realizare a dreptului.
Urmadrind respectarea si promovarea acestui principiu se vor inregistra progre-
se pe mai multe dimensiuni: cea a relatiilor sociale, reglementate exclusiv prin
prisma prevederilor legale, fapt ce va determina cresterea increderii in institutii
si autoritati; cea a garantiei protectiei drepturilor si libertdtilor cetatenilor, care
va creste valoarea principiilor statului de drept; cea a procedurilor de aplicare a
legislatiei, contribuind la consecventa profesionald si institutionald, previzibili-
tate; cea a functionalitatii si eficientei mecanismelor si reglementarilor juridice,
contribuind la realizare dreptului; cea de supunere juridica a ramurilor puterii,
eliminand influentele.

O serie de autori, sustin ca o etapd importanta care trebuie realizata in con-
textul amplelor procese de modernizare este consolidarea valoricad a fundamente-
lor teoretico-metodologice a dreptului. Argumentul justificativ este cel care face
referinta la studiile, cercetdrile, rapoartele realizate si care accentuiaza lipsa de
respect a normelor juridice, lipsa de incredere in organele de drept, tendinta de a
solutiona probleme si conflicte prin metode extrajuridice, precum si exprima ati-
tudini pozitive cu referire la valori precum statul de drept, democratie, egalitate,
dreptate, justitie.

Problematica valorilor a fost intotdeauna de importanta pentru domeniul
dreptului atat din punct de vedere teoretic cat si practic. Acest subiect obtine
valente noi odata cu procesele de modernizare a guvernarii prin asumarea mul-
tiplelor domenii ce au tangente directe cu drepturile omului. Astfel una dintre
cele mai ambitioase asumari este cea care se referd la reformarea sistemului
judecatoresc de care sunt legate mai multe aspecte problematice cu care se
confruntd Republica Moldova la moment. Printre prioritatile anuntate la nivel
national este si cea care se referd la valoarea suprema a persoanet, a drepturilor
si libertatilor acesteia, care se regasesc expres formulate in Constitutia tarii.

Aceastd situatie trebuie privita din perspectiva continutului axiologic expri-
mat din punct de vedere normativ, cat si praxeologic. Valoarea are semnificatii
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disctincte in continutul legislatiilor contemporane. Ea, valoarea, poate fi identi-
ficatd a fi atribuitd persoanei, drepturilor si libertatilor, bunurilor si serviciilor
etc., adica sesizdm doud modalitdti de baza: una fiind cea care include dimen-
siuni general valabile a valorilor si dimensiuni particulare, specifice si chiar
singulare. Astfel, modernizarea dreptului centrat pe dimensiunea integratoare
a valorilor juridice, ar putea aduce dupa sine multiple beneficii, care se refera
in exlusivitate la sistemul dreptului, precum si pentru mediul socio-politic in
care acesta este realizat. Constientizarea valorilor juridice determinad cresterea
culturii juridice si asigurd interventia statului in protejarea acestora, astfel con-
tribuind la dezvoltarea si consolidarea statului de drept si a societatii civile.

In concluzie, consideram necesare in continuare studii orientate spre de-
terminarea cauzelor si factorilor care au limitat efectele initiativelor de refor-
mare ori nu au permis implementarea lor. In aceasta perspectiva a rezultatului
asteptat este oportunta cresterea continud a calitatii legislatiei si eficientei drep-
tului pentru a atinge standarde de guvernata ce raspund principiilor de buna
guvernare.

Suplimentar, se defineste caracterul imperios al actiunilor colaborative in-
tre societate, comunitate stiintifica, autoritati prin crearea unor mecanisme efi-
ciente de interactiune constanti. In acest caz, solutiile oferite de digitizare, de
platformele diverse de comunicare sunt cele care ofera atat posibilitatea de im-
plicare si participare, cat si cea de interventie si rezilientd in caz de necesitate.
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Digitalizarea actelor juridice
in contextul modernizarii serviciilor publice

Chisinau, 1 Noiembrie 2022
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Centrul Mediacor, mun. Chisindu, str. Mateevici 60

E-Governance Agency
Public Services Agency
Information Technology and Cyber Security Service
Private Law Department and the Public Law Department, Faculty of Law of the
Moldova State Univrsity
Notary Chamber of Moldova

Digitization of legal documents
in the context of the modernization of public services

Chisinau, November 1st, 2022

Mediacor center, mun. Chisinau, 60 Mateevici St.

Conferinta stiintificd internationala organizatd de Agentia de Guvernare
Electronica, Agentia Servicii Publice, Serviciul Tehnologia Informatiei si Se-
curitate Cibernetica, Departamentul Drept Privat, Departamentul Drept Public,
Facultatea de Drept al Universitatii de Stat din Moldova, Camera Notariald din
Moldova este un eveniment pioner in care se vor intruni reprezentatii institutiile
de stat, practicieni, reprezentanti ai institutiilor academice, studenti desfasurata in
perioada 01 noiembrie 2022, urmadreste consolidarea caracterului sdu de excelenta
si diversificarea ariilor de dezbatere. Sunt invitati sa participe la acest eveniment
profesori si cercetdtori de la institutii de Tnvatamant si cercetare de prestigiu din
Republica Moldova si de la facultatile partenere din strdinatate, precum si alti
specialisti in drept.

Conferinta se desfasoara pe urmatoarele sectiuni:

1. Digitalizarea serviciilor publice in Republica Moldova. Platforme
si servicii electronice. Identitatea digitala. Securitatea cibernetica si
protectia datelor

2. Digitalizarea actului juridic. Actul juridic electronic

Digitalizarea serviciilor juridice - realizari si provocari.

4. Asistenta notariald electronica. Registrele notariale electronice.
Forta juridica a actelor notariale in format electronic.

»

— 177 —



Persoane de contact:
Tatiana Cazacu (+373 79252212) comunicare@egov.md
Aliona Cara-Rusnac (+373 79595535) cara_aliona@yahoo.com

Conferinta organizata cu suportul Reprezentantei Bancii Mondiale in
Moldova

E-Governance Agency
Public Services Agency
Information Technology and Cyber Security Service
Private Law Department and Public Law Department, Faculty of Law of the
Moldova State University
Notary Chamber of Moldova
Digitization of legal documents
in the context of the modernization of public services

Chisinau, November 1st, 2022
Mediacor center, mun. Chisinau, 60 Mateevici St.

The international scientific conference organized by E-Government Agency,
Public Services Agency, Information Technology and Cyber Security Service,
the Department of Private Law, the Department of Public Law of the Faculty of
Law, State University of Moldova, the Notary Chamber of Moldova is a pioneer-
ing event in which representatives of state institutions, practitioners, representa-
tives of academic institutions, students will meet on November 1, 2022, aims to
strengthen its character of excellence and diversify the areas of debate. Profes-
sors and researchers from prestigious educational and research institutions in the
Republic of Moldova and from partner faculties abroad, as well as other law
specialists, are invited to participate in this event.

The conference comprises the following sections and dedicated topics:

1. Digitization of public services in the Republic of Moldova. Electronic
platforms and services. Digital identity. Cyber security and data pro-
tection
Digitization of the legal deed. The electronic legal deed.

Digitization of legal services - achievements and challenges.
4. Electronic notarial assistance. Electronic notarial registers. Legal
force of notarial acts in electronic format.

W
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Contact persons:
Tatiana Cazacu (+373 79252212) comunicare@egov.md
Aliona Cara-Rusnac (+373 79595535) cara_aliona@yahoo.com

A conference endorsed by the Reprezentative of the Wolrd Bank from
Moldova

Program general / General Program
(A se vedea mentiunile particulare pe sectiuni / Please see the specifications for
each section)

Marti, 01 noiembrie 2022

Tuesday, November 1** 2022

inregistrarea participantilor/ Registration of the participants 8:30 — 9:00
Deschiderea conferintei / Conference openings 09:00 — 09:30
Sesiunea I / Session 1 09:30 — 11:00

Pauza de cafea / Coffee break 11:00 — 11:15

Sesiunea Il / Session I1 11:15 —13:00

Pranz / Lunch 13:00 — 14:00

Sesiunea II1 / Session 111 14:00 — 15:30

Pauza de cafea / Coffee break 15:30 — 15:45

Sesiunea IV / Session IV 15:45 — 17:15

Concluzii la inchiderea conferintei/conclusion remarks 17.15 — 17.30

Panel de deschidere/Opening remarks
09:00 — 09:30 Moderator/Moderator
Prof.univ. dr. Sergiu Baiesu, Seful Departamentului Drept Privat, Facultatea
de Drept, USM / Head of the / Private Law Department, Faculty of Law, MSU

Vorbitori/Speakers

Iurie Turcanu Viceprim-ministru Cuvdnt de salut ~ Welcome
pentru digitalizare/ remarks
Deputy Prime
Minister for
Digitalization
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Igor Sarov Rectorul Universitatii  Cuvadnt de salut ~ Welcome
de Stat din Moldova/ remarks
Rector of the
Moldova State
University

Constantin Specialist Senior Cuvant de salut ~ Welcome
Rusu Sector Public, remarks
Reprezentanta Béncii
Mondiale in Moldova

Sectiunea I - Digitalizarea serviciilor publice in Republica Moldova.
Platforme si servicii.

Section I - Digitization of public services in the Republic of Moldova.
Electronic platforms and services. Digital identity. Cyber security and data
protection.

Sesiunea 1/ Session I 09:30 — 11:00
Moderator/ Moderator:
Olga Tumuruc, Director Agentia de Guvernare Electronica / Director of the
E-Government Agency

Vorbitori/Speakers

Lilian Carp deputat, Presedinte
Comisia securitate
nationald, aparare
si ordine publica,

Parlamentul RM
Veronica
Mihailov- Secretar de Stat,
Moraru Ministerul justitiei/
State Secretary,
Minister of Justice
Mircea Director Agentia
Esanu Servicii Publice /
Director of Public
Agency Moldova
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Gheorghe
Pantaz

Daniel-Mihail
Sandru

Dr. hab. prof.
univ. Rodica
Ciobanu,

Conf.univ.
dr. Mocanu
Veronica

Drd.
Ion Mihalas

Director Serviciul
Tehnologia
Informatiei si
Securitate Cibernetica
/ Director Information
Technology and
Cyber Security
Service

Institutul de Cercetari
Juridice ,,Acad.
Andrei Radulescu” al
Academiei Romane

/ Institute of Legal
Researches ,,Acad.
Andrei Radulescu”
of the Romanian

Riscuri ale
digitalizarii
actelor juridice
din perspectiva
protectiei datelor

Risks of the
digitalization of
legal documents
from the
perspective of
data protection

Modernization of
the mechanism of
Government

suport in digitizarea and actions

supporting
digitalization of
public services

The importance
of the operation
in the Republic
of Moldova of
the Register

of powers of
representation -

Academy

Sefa Departamentului Modernizarea

Drept Public, Mecanismelor de

Facultatea de Drept, Guvernare

USM / Head of

the Public Law

Department, Faculty

of Law, MSU

Departament Drept ~ Politici si actiuni de Politics

Public, Facultatea de

Drept, USM / Public  serviciilor publice

Law Department,

Faculty of Law, MSU

Institutul National al Importanta

Justitiei / National functionarii

Institute of Justice in Republica
Moldova a
Registrului
imputernicirilor
de reprezentare -
MPower

— 181 —

MPower



Sectiunea I1. Digitalizarea actului juridic. Actul juridic electronic /
Digitization of the legal deed. The electronic legal deed.

Sesiunea I1 / Session IT 11:15 —-13:00
Moderator / Moderator:

Aliona Cara-Rusnac, dr. conf.univ., Departamentul Drept Privat, Facultatea de
Drept, USM / Private Law Department, Faculty of Law, MSU

prof.univ. dr.
Radu

Alexandru
Rizoiu

Drd.
Serban Radu

Drd. Paolo Pier
Picarelli

Christopher
Schmetterer

Dr. conv.univ.
Dorin Cimil

Vorbitori/Speakers

Manifestarea
vointei Tn mediul
electronic: doar o

Prodecan la
Facultatea de Drept,
Universitatea din

Bucuresti, Roméania problema de forma

/Deputy Dean at sau si de fond?
the Faculty of Law,
University from

Bucuresti, Romania

Judecator, Incheierea
Bucuresti, Roméania  contracelor prin
/ Judge, Bucuresti, intermediul
Romania platformelor
online. Studiu de
caz
Asociatia Digitalizarea

Companiei in
EU, Directiva
1151/2019

Avocatilor Tineri
din Europa, Italia
/ European Young
Bar Association,
Italy

Universitatea din
Viena, Austria/
Viena University,
Austria

Departamentul Impactul
Drept Privat, parcursului digital
Facultatea de Drept, asupra dezvoltarii

USM / Private legislatiei civile
Law Department, modernizate
Faculty of Law,

MSU
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Manifestation
of the will in
the electronic
environment:
only a problem
of form or also of
substance?

Signing contracts
through Online
platforms. Case

study.

Digitalization of
company law in
EU and directive
115172019

Tracking Karl
Feidnrich Adlerts
path — digital
possibilities and
impossibilities
The impact of the
digital journey on
the development
of modernized
civil legislation



Dr. conv.univ.
Octavian Cazac

Dr. Vladimir
Palamarciuc

Dr. Natalia
Chibac

Dr. Tatiana
Mihailov

Drd. Arapu
Elena

Departamentul
Drept Privat,
Facultatea de Drept,
USM / Private

Law Department,
Faculty of Law,
MSU

Presedinte

al Asociatia
Avocatilor Tineri
din Europa /
President European
Young Bar
Association

Departamentul
Drept Privat,
Facultatea de Drept,
USM / Private

Law Department,
Faculty of Law,
MSU

Departamentul
Drept Privat,
Facultatea de Drept,
USM / Private

Law Department,
Faculty of Law,
MSU

Departamentul
Drept Privat,
Facultatea de Drept,
USM / Private

Law Department,
Faculty of Law,
MSU

Reglementarea
UE in materie de
contracte digitale

Aspecte practice
privind revocarea
contractelor
incheiate la
distanta

Digitalizarea
in turism si a
contractului
privind pachetele
de servicii de
calatorie:
necesitate sau
trend la moda?

Utilizarea
semnaturii
electronice la
perfectarea
documentelor de
munca

Respectarea
principiului
bunei-credinte
in contextul

digitalizarii actelor

juridic
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The EU Directive
on digital
contracts

Practical aspects
regarding the
revocation of

distance contracts

Digitization in
tourism and
the contract

regarding travel
service packages:
necessity or
fashionable
trend?

The use of
the electronic
signature when
completing work
documents

Compliance with
the principle of
good faith in the
context of the
digitization of
legal deeds



Prof.univ. Baies Departamentul Apararea dreptului  Defending of the

Sergiu / conf.
univ. Aliona
Cara-Rusnac

Conf. univ. dr.
Oxana Chiriac

Dr. Serghii
Halkevych

Dr. Nina
Getmantseva,
Dr. Natalia
Protsckiv

Drept Privat, de proprietate owndership right
Facultatea de Drept, in contextul in the context of
USM / Private digitalizarii digitalization
Law Department,

Faculty of Law,

MSU

Departamentul Remodelarea Reshaping
Drept Privat, digitalizarii: catre  digitalization:
Universitatea o arhitectura Towards an In-
”Yuriy Fedkovych”,  ucraineana in war

din Cernauti, timpul razboiului Ukranian
Ucraina / Privat Architectre
Law Department

at the Yuriy

Fedkovych

Chernivtsi National

University

Departamentul Piata de Criptocurrency
Drept Privat, criptomonede in  market in Ukraine
Universitatea Ucraina

”Yuriy Fedkovych”,

Cernauti, Ucraina

/ Privat Law
Department at the
Yuriy Fedkovych
Chernivtsi National
University

Sef Departament Posibilitati Possibilities
Drept Privat / Head de utilizare a of using the
of Private Law tehnologiilor din  fechnologies in
Department / domeniul dreptului the field of private
Departamentul privat law
Drept Privat,

Universitatea

”Yuriy Fedkovych”,

Cernauti, Ucraina

/ Privat Law

Department at the

Yuriy Fedkovych

Chernivtsi National

University
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Halak Anastasia Departamentul Instrumentele  In-war electronic

Shevchuk
Oleksandr

Baiurchak
Mariia

Pavliuk Anna

Malofii Kseniia

Dragomeretska
Diana

Drept Privat, militare financiare financial
Universitatea electronice in securities:
”Yuriy Fedkovych”, perioada de razboi  military bonds
Cernauti, Ucraina

/ Privat Law

Department at the

Yuriy Fedkovych

Chernivtsi National

University

Universitatea Dreptul civil Ukrainian
”Yuriy Fedkovych”, ucrainean, Civil Law
Cernauti, Ucraina digitalizarea sub  Digitalization

/ Yuriy Fedkovych  influenta perioadei under the War-
Chernivtsi National de razboi time Influence
University

Universitatea Dreptul proprietatii Intellectual
”Yuriy Fedkovych”,  intelectuale in property rights
Cernauti, Ucraina  cadrul digitalizarii within the

/ Yuriy Fedkovych digitization
Chernivtsi National

University

Universitatea Protectia datelor Protection of
”Yuriy Fedkovych”, cu caracter personal data in
Cernauti, Ucraina personal in the conditions of
/ Yuriy Fedkovych  conditiile utilizarii  the use of digital
Chernivtsi National tehnologiilor technologies
University digitale

Universitatea Utilizarea Use of Digital
”Yuriy Fedkovych”, tehnologiilor Technologies
Cernauti, Ucraina  digitale in relatiile  in Civil Legal
/ Yuriy Fedkovych juridice civile Relations
Chernivtsi National

University

Universitatea Contractele Digital contracts
”Yuriy Fedkovych”, digitale in dreptul  in civil law of
Cernduti, Ucraina civil al Ucrainei Ulraine

/ Yuriy Fedkovych

Chernivtsi National

University
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Sectiunea I11. Digitalizarea serviciilor juridice - realizari si provocari/
Digitization of legal services - achievements and challenges
Sesiunea III / Session 111 14:00 — 15:30
Moderator / Moderator:

Drd. Sorin Dolea, avocat, asistent universitar Departamentul drept International
si European, USM

Vorbitori/Speakers

Sebastiano Nessi Partner Curtis,
Mallet-Prevost,
Colt & Mosle
LLP (International
Arbitration) Geneva,
Elvetia / Partner
Mallet-Prevost,
Colt & Mosle
LLP (International
Arbitration) Geneva,
Switzerland

Ivan Philippov  Avocat Asociat, Utilizarea Use of virtual
White & Case LLP  tehnologiilor in  technologies in
/ Associate attorney  litigii (sedinte disputes (virtual
White & Case LLP  online etc.) hearings etc.)

Dinu Vatamanu Director al
Agentiei Resurse
Informationale
Juridice din cadrul
Ministerului
Justitiei / Director
Legal Information
Resources Agency
within the Ministry of
Justice

Vadim Vintila Jurisconsult, Agentia
de Guvernare
Electronica / Lawyer,
E-Governance
Agency

— 186 —



Natalia Balaban Avocat / Attorney at
law

Lucia Popescu  Expert National

de Lunga Durata
proiectului ’Sporirea
transparentei,
accesului la sistemul
judiciar” finantat de
UE / National Key
Expert “Support to
further strengthening
the efficiency

and quality of the
judicial system in
the Republic of
Moldova*

Malai Turturica USAID

Cristina

Gheorghe Renita Departamentul Drept

Penal, Facultatea

de Drept, USM

/ Criminal Law

Department, Faculty

of Law, MSU
Drd. Sorin Dolea  Departamentul
drept International
si European,
Facultatea de Drept

USM / International

and European Law

Department, Faculty

of Law, MSU

Digitalizarea
Baroului
Avocatilor din
RM

Desfasurarea
sedintelor

de judecata
online versus
respectarea
dreptului la un
proces echitabil
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Digitalization
of the Bar
Association of
the RM

Conducting
online court
hearings versus
respecting the
right to a fair
trial



Sectiunea IV, Digitalizarea serviciilor juridice - realizari si provocari/
Digitization of legal services - achievements and challenges
Sesiunea IV / Session IV 15:45 — 17:15
Moderator / Moderator:

Vitalie Pistriuga, doctorand, Departamentul Drept Privat, Facultatea de Drept,
USM, Notar,

Vorbitori/Speakers

Vitalie Tarlev reprezentant al
Consiliului Econo-
mic pe langa Prim-
ministrul RM / re-
presentative of the
Economic Council
next to the Prime
Minister of the Re-
public of Moldova

Dr. Jens Bor- Presedintele Ca-

mann merei Notariale din
Germania / Presi-
dent of the Notary
Chamber of Ger-
many

Larry de Universitatea din ~ Contractele inteli-  Smart contracts
Mateo Florida, SUA / gente

University of Flori-

da, US

Valeriu notar, Consiliul

Esanu Superior Notariat
Franta / Notary,
Superior Notary
Council, France
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Doina Rota-
ru

Liliana Chir-
toaca

Denis Beje-
nar

Constanta
Obada

Iana Secrieru

Dr. Ludmila
Beliban

Drd. Vitalii
Pistriuga

Prim-
vicepresedintele
Uniunii Nationale
a Notarilor Publici
din Romania /
Prim-vicepresi-
dent of the Public
Notaries’Union
from Romania

Presedintele Ca-
merei Notariale din
Moldova / Presi-
dent fo the Notary
Chamber Moldova

Notar / Notary

Notar / Notary

Notar / Notary

Notar / Notary

Notar / Notary

Certificarea
continutului pagini-
lor web prin prisma
probatiunii: de la
asteptari la realitati

Forta juridica a
actului notarial pe
suport electronic in
RM.

Registrele notariale
electronice

Digitalizarea
activitatii notariale,
tendinte sau necesi-
tate?

Competentele no-
tarului posibile in
exercitarea in for-
mat electronic si la
distanta

17.15-17.30

Concluzii l1a inchiderea conferintei
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Certification of the
web pages content
through the probati-
on perspective: from
expectations to the
realities

Legal power of the
notarial deed on
electronic support in
the RM

Notarial electronic
registers

Digitalization of
the notary activity,
trends or neccesity?

Notary’s competen-
cies possible to ex-
ercise in electronic
form and distance
one



Conferinta stiintifica internationala
Digitalizarea actelor juridice
in contextul modernizarii serviciilor publice

National Scietific international conference
'Digitalization of legal deeds in the context of the
modernization of public services'

01.11.2022

Asistenta computerizatd — Maria Bondari
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